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Dear Mr. Morin: 

Re:  Broadcasting Notice of Consultation CRTC 2010-783 – Review of the regulatory 
framework relating to vertical integration 

 
Introduction and Executive Summary 
 
1. Shaw Communications Inc. (Shaw), on behalf of Shaw Cablesystems (Shaw Cable), 

Shaw Direct and Shaw Media, provides these comments in response to Broadcasting 
Notice of Consultation CRTC 2010-783 – Review of the regulatory framework relating to 
vertical integration (BNC 2010-783).  Shaw wishes to appear at the public hearing. 
 

2. With the evolution of a highly competitive broadcasting system, Canadians now benefit 
from an unprecedented level of choice and innovation.  As recently as fifteen years ago, 
there was only one dominant national private broadcast network and there was limited 
competition among broadcasting distribution undertakings (BDUs).  Today, there are 
hundreds of licensed programming services that provide a rich variety of Canadian and 
non-Canadian content on both conventional networks and specialty services.  Across 
Canada, there is intense competition among cable, direct-to-home (DTH), internet 
protocol and telco BDUs.       

 
3. As part of this evolution, the Commission licensed new programming services and 

opened up markets to ensure that consumers benefit from competition in broadcast 
distribution, telephone and wireless markets.  The Commission also approved several 
vertical acquisitions that provide Canadian media companies with the ability to realize 
economies of scope and scale, while enabling multi-platform programming strategies.  At 
the same time, the Commission developed an appropriate regulatory framework to 
achieve the objectives of the Broadcasting Act (the Act).   
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4. The Canadian broadcasting system is now transitioning to an increasingly competitive 
and borderless digital environment.   Canada is well-positioned to assume a leadership 
role in the digital economy.  Vertical integration will be a fundamental part of our 
success.  The creation of strong integrated companies will enhance productivity, 
stimulate investment and increase innovation for the benefit of Canadians – objectives 
that are shared by Shaw, the broadcasting industry, the Commission and Government. 

 
5. Shaw’s acquisition of the assets now known as Shaw Media (the “Shaw Media 

Acquisition”) has already strengthened the Canadian broadcasting system.  Ownership of 
content and distribution is part of a multi-faceted strategy that will ensure the 
broadcasting system continues to provide high quality, innovative programming 
(including Canadian and local programming) to viewers under a sustainable business 
model.  Investment and innovation by strong Canadian companies will drive the success 
of the Canadian broadcasting system in the digital future.   

 
6. For these reasons, vertical integration is necessary to preserve the strength and relevance 

of the Canadian broadcasting system, achieve the objectives of the Act and meet the 
needs and demands of Canadian viewers.  As explained in greater detail below, 
 

• The Commission’s approval of the Shaw Media Acquisition and other 
transactions has resulted – and will result – in tremendous benefits for Canadians 
and the broadcasting system.  From a business, regulatory and economic 
perspective, vertical integration has been correctly viewed as pro-competitive and 
leading to significant efficiency gains. 
 

• The Commission has already developed a comprehensive framework to address 
any concerns with integration and consolidation.  The benefits of vertical 
integration to the system, the economy and Canadian viewers should not be 
undermined by unnecessary and harmful new ex ante rules and safeguards that, in 
effect, penalize companies that have chosen to integrate.   
 

• The modern – and still evolving – highly-competitive communications 
environment demands an ex post regulatory framework with reliance on a 
strengthened undue preference regime.  In recognition of the realities of the 
digital environment, the Commission should further reduce the regulatory burden 
imposed on Canadian BDUs and broadcasters. 
 

• The Commission must further develop the policy framework to address the fact 
that non-Canadian over-the-top service providers (OTTs) are broadcasting in 
Canada.  Shaw thrives on competition and we have consistently advocated choice 
and value for Canadian consumers.  However, to meet this objective, we require 
symmetrical rules.  To the extent possible, the Commission should take steps to 
eliminate or mitigate the complex set of regulatory requirements and obligations 
that currently apply asymmetrically to licensed Canadian programming 
undertakings and BDUs.   
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The Creation of Strong, Integrated Companies is Critical in the Modern 
Communications Environment 

 
7. As recently as the late 1990s, the Canadian broadcasting sector was characterized by 

several pure-play broadcasters without the necessary scale to compete in the global 
environment.  However, the changes in the broadcasting landscape have been dramatic.  
Vertical integration has been a natural reaction to developments that have affected the 
Canadian broadcasting system over the last decade.  As the Commission stated in its 
rationale in 2001 for permitting BDUs to vertically integrate with programming 
undertakings:  
 

The Commission notes that several major changes have swept through the 
Canadian broadcasting system in a relatively short space of time. Recent years 
have seen a rapid series of consolidations and mergers, all marking an increasing 
convergence of the various business sectors that make up the communications 
industry. This has occurred not just within Canada, but on an international scale 
as well. Competition among broadcasting distribution undertakings has been 
introduced. Intensification of competition has prompted media companies to 
develop business strategies to distinguish themselves from competitors. It has also 
led many companies to seek entry into new markets, and often, to become more 
vertically integrated, in order to compensate for erosion of market share in their 
older, more familiar areas of business.1  

 
8. The Commission has long recognized that large integrated broadcasters can effectively 

capitalize on the synergies and efficiencies that are necessary to innovate and invest in 
attractive Canadian programming for the benefit of the system.  In BNC 2010-783, the 
Commission acknowledged that it “remains of the view that vertical integration can lead 
to benefits, such as cost savings and increased efficiencies.”   
 

9. In the CRTC news release accompanying Broadcasting Decision 2010-782, the Chairman 
stated that the Shaw Media Acquisition: 

 
… will generate substantial benefits for the Canadian broadcasting system … 
Shaw will provide the television properties involved in the transaction with stable 
ownership as they emerge from a period of uncertainty. The broadcasting system 
also stands to gain from Shaw's commitment to support local and independent 
programming and the transition to digital television. 
 

10. Although it has been only six months since the Commission approved the Shaw Media 
Acquisition, the benefits flowing from the integration of Shaw’s distribution business 
with the acquired programming undertakings are clear.  These benefits include: 

 
• facilitating forward-looking investments to increase competitiveness and drive 

innovation; 
 

                                                 
1 Public Notice CRTC 2001-66-1, paragraph 13.  
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• enabling us to monetize, promote and distribute content across multiple platforms 
and to develop innovative programming and technology to meet the demands of 
our customers; 
 

• deploying new services, such as the Global Video App which is now available on 
the iPad and from the App store for iPhone and iPod touch, as we strive to 
compete with international brands; 
 

• improving our negotiating position with non-Canadian rightsholders.  U.S. 
producers’ willingness to make their content available to Canadians online, either 
by subscription or supported by advertising, will largely be a function of the 
extent to which we can leverage distribution tools to maximize revenues; 
 

• building on the financial certainty of local stations and Global National to create a 
strong national news service; 
 

• creating Video On Demand (VOD) opportunities, through new partnerships 
among broadcasters, BDUs and technology providers that motivate the 
exploitation of Canadian VOD rights and the deployment of new revenue-
generating tools, including refreshed and targeted advertising; 
 

• leveraging the power of communications vehicles to cross-promote services and 
thereby help keep consumers and advertisers within the regulated system; 

 
• accelerating development of industry authentication systems to advance the roll-

out of industry-wide “anywhere, anytime” viewing platforms;  
 

• creating operational efficiencies, by enabling us to consolidate and rationalize 
workflows across all digital media, which results in better delivery times, higher 
quality products, increased affordability and enhanced engagement from all parts 
of the business; and 

 
• enabling integration of physical infrastructure and equipment to improve 

efficiency and reduce off-screen costs. 
 

11. Indeed, the Commission has recognized that media companies need strength and scale to 
compete in an increasingly globalized market in which licensed broadcasters and 
distributors compete with unregulated and illegal competitive alternatives.   
 

12. Parties advocating an interventionist response ignore the “widely held view that 
anticompetitive harm from [vertical transactions] is unlikely and that the motivation for a 
vertical merger is not to enhance or preserve market power but to realize efficiencies.” 2 

                                                 
2 Church, Jeffrey, Vertical Mergers (2008). Issue in Competition Law and Policy, Vol. 2, p. 1455, ABA 
Section of Antitrust Law, 2008 at p. 1492.  
Available at SSRN: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1280505  
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From an economic perspective, the vast majority of vertical transactions “are efficient 
and beneficial to consumers.”3 
 

13. Vertical integration is also beneficial to the realization of broadcasting policy objectives.  
In Navigating Convergence, the Commission stated: 
 

[L]ooking forward, it is likely that further consolidation may occur increasingly in 
response to fragmentation. A strong domestic base may become critical for both 
broadcasting and telecommunications companies as they face an increasing array 
of over-the-top services, applications and content.4 

 
14. Finally, the Commission and Government are determined to ensure that Canada remains 

a global leader in broadband innovation.  The Shaw Media Acquisition and a strong 
Canadian broadcasting system will help drive Canada’s leadership in the global digital 
economy.  Our broadcasting system and the success of Canada’s broadband strategy 
depend on a regulatory framework that supports a domestic industry that is able to evolve 
swiftly with size, scale and exceptional multiplatform content. 

 
Ex Post Regulation is the Most Appropriate Framework 

Existing Framework 

15. Any suggestion that the Commission needs to re-write the rules in response to vertical 
integration is contradicted by the fact that the Commission has already developed a 
comprehensive framework for regulated BDUs and broadcasters.   No other jurisdiction 
has a comparable number of rules in place to protect against anti-competitive activity.   
 

16. The existing framework has been developed over time to ensure that the objectives of the 
Act (including access, diversity of voices and fair terms of distribution – issues of both 
vertical and horizontal integration) can be met in the evolving communications 
environment.  Specifically: 

 
• Pursuant to section 3(1)(t)(iii) of the Act, all BDUs are mandated to “provide 

reasonable terms for the carriage, packaging and retailing of those programming 
services.” 
 

• In BPN 2008-100, the Commission revised the regulatory frameworks for BDUs 
and discretionary programming services, with full recognition of issues related to 
the vertical integration of distribution and programming undertakings.   
Specifically, the policy framework incorporated comprehensive access and 
preponderance rules. 
 

                                                 
3 Ibid., at p. 1500. 
4 Navigating Convergence: Charting Canadian Communications Change and Regulatory Implications 
(“Navigating Convergence”), CRTC Convergence Policy, Policy Development and Research, 
February 2010, para. 207. 
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• In the Diversity of Voices policy, the Commission established guidelines 
regarding cross-media ownership, the common ownership of television services, 
including pay and specialty services, and the common ownership of BDUs. 
 

• The undue preference provisions have been used effectively since the mid-1990s. 
These provisions allow the Commission to address situations on a case-by-case 
basis, publish decisions and, when appropriate, issue “guidance” on the type of 
behaviour that would constitute undue preference.  Undue preference provisions 
cover all BDUs, as well as licensed programming undertakings and exempt New 
Media Programming Undertakings.  Specific reverse onus provisions apply to all 
BDUs, VOD providers and NMBUs. 
 

• The existing television policy framework, as updated in Broadcasting Regulatory 
Policy CRTC 2010-167, mandates very significant broadcasting spending 
requirements on independently produced content. 
 

• Additional protections include the Commission’s very effective dispute resolution 
mechanisms, audit rights and the Good Commercial Practices policy.  As the 
Commission stated in BPN 2005-35: “Because disputes and their impact on the 
parties and on subscribers vary from one case to another, the Commission 
considers that the suspension of the implementation of any proposed packaging 
change pending a final decision from the Commission should continue to be 
assessed on a case-by-case basis.”  Shaw submits that there should be no change 
to this policy as it is consistent with an ex post approach that provides BDUs with 
necessary flexibility. 
 

17. Given that the existing rules are sufficient to address any potential for anti-competitive 
activity, there is no reason to introduce more rules that will undermine the benefits of 
recent transactions and harm competition. 

 
Increased Reliance on Ex Post Regulation is Appropriate 

 
18. The Commission has prudently eliminated or streamlined its ex ante regulations while 

moving toward increased reliance on an ex post regime.  This has been the correct 
approach in response to increased competition within the system.  Similarly, with the 
dramatic rise in unregulated competition from outside the system, the Commission must 
take steps to further decrease – not increase – the regulatory burden of licensed 
undertakings.  
 

19. In BNC 2010-783, the Commission stated that it will: 
 
regulate or, alternatively, establish guidelines only where measures appear 
warranted by the record of this proceeding. In this regard, parties will be expected 
to present a compelling case that any specific ex ante and/or ex post measures are 
necessary and in the best interests of the Canadian broadcasting system.  
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20. Clearly, the onus of justifying new ex ante rules has been placed on the individuals or 
organizations making such demands.  Ex ante rules will unjustifiably distort competition, 
stifle innovation, undermine the important benefits of the Shaw Media Acquisition, harm 
consumers and threaten the health of the Canadian broadcasting system. 
 

21. The current environment demands an ex post framework with increased reliance on 
undue preference.  This will provide the Commission with the flexibility to make 
decisions specific to individual cases and to determine whether intervention is in the best 
interests of consumers and the broadcasting system, as a whole.  For this reason, it is 
appropriate to expand the scope and application of reverse onus.  We agree with the 
Commission’s view in BNC 2010-783 that “reverse onus provisions should be made 
generally applicable to all programming undertakings as well as to all broadcasting 
distribution undertakings.” 

 
Exclusivity 

 
22. In BNC 2010-783, the Commission stated that “generally it prefers to see distribution of 

programs on a non-exclusive basis, as this enhances consumer choice and furthers 
[competition].”  Subsequently, in Broadcasting Decision 2011-48, the Commission 
determined that exclusivity of VOD content constituted an undue preference.  And, in 
Broadcasting Decision CRTC 2011-163, the Commission stated that: 
 

BCE is prohibited from entering into new exclusive programming agreements that 
would prevent it from making available to its competitors, on commercial terms, 
mobile and broadband rights to television programming from its conventional and 
specialty services. The Commission also expects other vertically integrated 
entities to abide by this moratorium and not to enter into such agreements until it 
publishes its determinations on the vertical integration issue. 

23. Shaw shares the Commission’s preference for non-exclusive arrangements.  During the 
hearing to consider the Shaw Media Acquisition, Shaw CEO Brad Shaw stated that: 

 
[O]ur commitment is to offer all rights, broadband and mobile, to all competitors. 
We would look for the same thing coming back from them. We believe it is for 
the betterment of the overall Canadian broadcasting system and not just individual 
companies.5 

 
24. In our final comments, we confirmed that: 

 
Shaw is committed to the principle of program non-exclusivity and, accordingly, 
to making available to its competitors in the Canadian broadcasting system, on 
negotiated commercial terms, mobile and broadband rights in television 
programming from Shaw’s over-the-air and specialty services.6 

 

                                                 
5 CRTC Transcript, September 21, 2010, at para. 322. 
6 Shaw Final Comments in Response to BNC 201-498 at para. 32. 
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25. Shaw believes that the interests of consumers and the system are best served by a model 
that maximizes distribution and revenue opportunities within the system.  However, 
Shaw does not support a blanket prohibition against exclusive rights.   
 

26. We suggest that the Commission should continue to rely on the undue preference regime.  
Under this regime, the Commission should have specific regard to whether a distributor 
or programming undertaking is engaging in anti-competitive activity that enhances their 
market power, harms consumers, damages a competitor or creates entry barriers.   For 
example, an undue preference may exist if a competitor takes advantage of exclusive 
sports programming content that is only made available on that competitor’s wireless 
devices.  Such a practice would have the effect of using a competitive advantage in a 
category of programming to unfairly gain a competitive advantage in a distribution 
platform.   
 

27. Furthermore, any concerns with respect to exclusivity should apply equally to all parties 
– including companies that are not vertically integrated. 

 
Confidential Information 

 
28. The Commission is also considering the “confidentiality of financial information for 

individual specialty services.”  We are not opposed to the proposal to treat the annual 
returns and financial statements of all specialty services – not only independent specialty 
services – as confidential.   
 

29. We are more concerned with the Commission’s recent steps to make public 
commercially-sensitive information that can and should be presented in an aggregated 
form.7  We are opposed to any proposals to remove existing confidentiality protections.  
As we explained during the CRTC hearing to consider the Shaw Media Acquisition, we 
do not object to being required to file any relevant affiliation agreements between Shaw 
BDUs and programming undertakings, on a confidential basis, in the context of a specific 
dispute.  We do not, however, support any proposed requirement to prefile any affiliation 
agreements, other than those filed pursuant to Decision CRTC 2010-782. This would be 
burdensome, administratively complex, and unnecessary. Such a requirement would 
conflict with the Commission’s statement that: 

 
It is not the intention of the Commission to interpose itself into the wholesale 
commercial environment, but to regulate or, alternatively, establish guidelines 
only where measures appear warranted by the record of this proceeding. 
 

30. Requiring the submission of confidential and commercially-sensitive information is 
unnecessary and it undermines competition. 

 

                                                 
7 For example, in Broadcasting Regulatory Policy CRTC 2009-560, the CRTC required the disclosure of 
aggregate financial data by owners of large BDUs, multi-system operators (MSOs) and conventional 
television and radio ownership groups. 
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Proposals that Increase our Regulatory and Financial Burden Must be Rejected 
 
Benefits 

 
31. In BNC 2010-783-3, the Commission stated its intention to examine whether to uphold or 

reverse its determination in Public Notice 1996-69 (PN 1996-69) that eliminated the 
application of the benefits test in transfers of ownership or changes in control of BDUs.  
 

32. Shaw strongly supports reconfirmation of the decision in PN 1996-69, which is even 
more supportable today.  In 1996, the Commission explained its rationale for exempting 
BDU transfers from the imposition of benefits requirements as follows:  
 

[W]ith adoption by the Commission of a policy that removes all or most of the 
existing licensing restrictions on market entry and which, in fact, encourages the 
imminent entry of new competitors using a variety of distribution technologies, 
the underlying rationale for applying the benefits test in considering future 
applications for authority to transfer the ownership or control of distribution 
undertakings has essentially disappeared. 
 

33. In the last 15 years since PN 1996-69, efforts to increase BDU competition have been 
successful.  As described by the Commission in its 2010 Communications Monitoring 
Report: 
 

[T]he Commission has, where feasible, gradually and in an orderly manner 
opened up monopoly-based markets to competition to allow consumers multiple 
means of receiving programming services that include not only traditional cable 
companies but also satellite, wireless and telephone companies.8 

 
34. As recently as March 2011, the Commission acknowledged that “[i]ncreased competition 

in both the telecommunications and broadcasting sectors has provided consumers with 
additional choice in services and service providers.” 9  The Commission’s observations 
are confirmed by Shaw’s own experiences.  Shaw now competes with:  Bell and Telus 
which offer a direct-to-home satellite service as well as a new and powerful internet-
based terrestrial BDU service, other telco providers, including MTS and SaskTel, 
SMATVs and Class 1 operators providing service in multiple-unit dwellings.  We also 
continue to compete with illegal satellite and a variety of unregulated OTTs. 

 
35. In PN 1996-69, the Commission also explained that it considered the fact that a 

competitive environment would sufficiently incent BDUs to invest in infrastructure.  
Clearly, the Commission was correct as there are no concerns with spending on 
infrastructure.  Shaw has spent over $7.5 billion in capital expenditures since 2000. 

 

                                                 
8 CRTC Communications Monitoring Report, July 2010, at p. 8. 
9 CRTC Broadcasting and Telecom Regulatory Policy CRTC 2011-191 – The customer transfer process 
and related competitive issues, at para. 1. 
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36. Finally, in 1996-69, the Commission addressed “concerns about a possible reduction in 
funding for program production resulting from the elimination of the benefits test”.  
Rather than decreasing, BDU funding for production programming has significantly 
increased.  Shaw Cable and Shaw Direct now contribute over $120 million each year to 
production funding.  Overall, BDU contributions to the Canadian Television 
Fund/Canada Media Fund have grown from $56.4 million in 1998 to $195 million in 
2010.  As we recently demonstrated to the Commission, contributions to all funds by all 
BDUs grew from $60.3 million in 1998 to $224.2 million in 2009, representing 91% non-
inflationary growth as a percent of total growth.10  Notably, the issue of production 
funding was not the Commission’s primary concern when it eliminated the benefits test.   

 
37. Given the increasing dynamic state of competition and the absence of any justification for 

using the policy to support spending on either infrastructure or Canadian content, there is 
no reason to reconsider the determinations in PN 1996-69.  Indeed, the extension of the 
benefits test and levy to BDU transactions will further erode the resources available to the 
Canadian broadcasting industry to respond to competitive challenges. 
 

38. Rather than re-imposing an outdated benefits test for BDU transactions, the Commission 
should take this opportunity to consider the elimination of the benefits test as it applies to 
transfers involving programming undertakings.   

 
39. Similar to BDUs, broadcasters now operate in a highly competitive environment.  

According to the 2010 CRTC Monitoring Report, the “television broadcasting industry 
delivers over 700 television services to Canadians”.  Even in the last year, the 
Commission has licensed several new services and competition from outside the system 
is rapidly increasing.  And, like BDUs, broadcasters already make significant 
contributions to the independent production sector.  In 2009/2010, private broadcaster 
licence fees amounted to $378 million.11   

 
40. The Commission must also consider the fact that the benefits test was introduced in the 

same policy decision that eliminated the regulatory requirement for expenditures on 
Canadian programming.   However, the Commission re-introduced CPE on conventional 
television stations in BRP 2010-167 and Terms of Trade Agreements were recently 
signed by major English-language broadcasters.  
 

41. Furthermore, the benefits policy was never based on perpetually subsidizing the 
production industry.  In fact, through subsidization, we have failed to build a self-
sustaining industry.  Paradoxically, although the Commission requires parties to 
demonstrate that the public interest is served by proposed transactions and the proposed 
benefits, recipient producers are not obligated to demonstrate that the public has been 
well-served.  This is unacceptable given the size of benefits.  The Commission reports 
that the tangible benefits from television transactions for the period 11 June 1999 to 31 
December 2009 totaled $860 million.  In 2007, three transactions 

                                                 
10 Shaw Final Submissions in Response to BNC 2009-661, para. 16. 
11 Profile 2010: An economic report on the screen-based production industry in Canada, CMPA and 
APFTQ, at p. 29.  Available at: http://www.cftpa.ca/newsroom/pdf/profile/Profile2010Eng.pdf 
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(CTVglobemedia/CHUM, Rogers/Citytv and Canwest/Alliance Atlantis) alone produced 
$286 million in tangible benefits.12  And, in the last year, the Shaw Media Acquisition 
and BCE’s acquisition of CTVglobemedia produced an additional $179.1 million for 
independently-produced programming of national interest.  

 
42. There is no evidence that this $1 billion injection of financing has produced an acceptable 

return that benefits Canadians or strengthens our broadcasting system.  Shaw remains of 
the view that the production of quality Canadian content will be best-supported by a 
regime based on investment rather than subsidies. 

 
43. The benefits policy is now clearly outdated and the Commission should be considering its 

complete elimination rather than its re-introduction for BDUs.  If this policy is 
maintained for broadcasters or imposed on BDUs, it will exist only as an inappropriate 
transaction tax. 

 
Regulated Basic Service 

 
44. In Broadcasting Public Notice 2010-783-1, the Commission expanded this proceeding to 

consider “the composition of the regulated basic service in the context of an increasingly 
vertically integrated world.”  The Commission has very recently considered – and 
rejected – micro-regulation of the basic service.  There is no reason to re-visit this issue. 
 

45. The Commission provided a very thorough and accurate description of the 
inappropriateness of attempting to re-regulate the basic service: 

 
The majority of programming services offered as part of the basic service, 
including local Canadian television stations and some U.S. stations, do not at 
present contribute in any material way to the cost of basic service … removing 
any of these services to create a skinny basic is unlikely to result in a substantially 
lower price. 
 
The only way for the Commission to ensure that a skinny basic service would be 
offered at a price that is significantly lower than the current price of basic would 
be for the Commission to re-regulate the price of the basic service. To intervene 
in this manner, however, would be contrary to the recent course of the 
Commission's overall broadcasting policies.13 

 
46. Shaw has consistently advocated a regulatory framework that provides consumers with 

increased choice, including pick-and-pay options governed by market demand and 
competition.  Accordingly, Shaw recently introduced the Shaw Plan Personalizer, which 
lets customers build their own Shaw Television, Internet and optional Personal Home 
Phone bundle to suit their needs.  This flexibility provides cable customers with the 

                                                 
12 CRTC Communications Monitoring Report, July 2010, at p. 86.   
13 CRTC, The implications and advisability of implementing a compensation regime for the value of local 
television signals – a report prepared pursuant to section 15 of the Broadcasting Act , 23 March 2010, at 
pages 20-21. 
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ability to create an individualized TV experience through a value-based bundle.  Shaw 
Direct customers also enjoy the ability to personalize their programming services.   
 

47. In the current environment, consumers need to be empowered with market-oriented 
choices.  If a segment of customers demands a small basic, BDUs will provide such an 
option.  However, a more regulated basic service does not serve customers.  Ideally, 
BDUs should be able to provide and charge a market-based fee for a basic service that 
includes the priority carriage stations and any other services that respond to customer 
demands.  
 

Reduce the Regulatory Burden 
 

48. Increasing our regulatory burden will undermine the benefits of vertical integration.  
Similarly, reducing our regulatory burden will allow vertically-integrated companies to 
compete more effectively in the borderless digital environment. 
 

49. In recognition of the need for flexibility and innovation within the system, the 
Commission provided the following submissions to the Competition Policy Review 
Panel:   

 
… incumbent broadcasters and aggregators in Canada will be faced with an 
accelerating pace of competition from over-the-top providers that face no regulatory 
hurdles between themselves and Canadian citizens.  
 
The Commission considers it critical that incumbent communications companies be 
in a position to innovate and to react quickly to new forms of content and distribution 
models. Ex ante rules and regulations that restrict our broadcasters’ and distributors’ 
freedom of action prevents those from taking full advantage of new opportunities.14 

 
50. In Broadcasting Public Notice 2008-100 (BPN 2008-100), the Commission introduced a 

modernized and streamlined regulatory framework to ensure that “the Canadian 
broadcasting system can effectively face a future where new media is a dramatically 
growing force.”15  Similar flexibility was accorded to broadcaster groups in the 2010 
group-based licensing framework.  Therefore, the focus of this proceeding on the 
potential negative concerns with vertical integration is backward-looking and, more 
importantly, unnecessary.  Existing ex post measures to ensure that vertically-integrated 
companies do not unduly use their strength to undermine domestic competitors already 
exist.  The Commission needs to support – not further constrain or penalize – integrated 
companies. 

 
51. In addition to arguing that inappropriate ex ante rules should not be imposed on 

vertically-integrated companies, Shaw specifically requests revisions to the 
Commission’s policies and regulations governing: the 3:1 rule, the VOD framework and 

                                                 
14 A Competitive Balance for the Communications Industry, Submission of the Canadian Radio-Television 
and Telecommunications Commission to the Competition Policy Review Panel, at page 8. 
15 BPN 2008-100 at para. 4. 
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the rules relating to BDU financial contributions including the Local Programming 
Improvement Fund (LPIF).  These proposals are put forward to assist the Commission in 
ensuring that the benefits of vertical integration are in fact realized.  

 
3:1 Rule 
 
52. In today’s highly competitive environment, continued application of the 3:1 rule will 

prevent Shaw from adding Corus and Shaw Media services, or innovating new Shaw 
Media services, to satisfy customer demand – even as such services can be added to or 
launched by our competitors.  This is clearly not in the best interests of the broadcasting 
system because it harms the customers of Shaw Cable, Shaw Direct, Corus and Shaw 
Media. 
 

53. For these reasons, Shaw recommends eliminating the 3:1 rule or, at a minimum, changing 
the ratio to 2:1.  At 2:1, the number of affiliated Category B services would still represent 
only a maximum of 33% of all Category B services – below the threshold established for 
Diversity of Voices and other tests for market dominance.  

 
54. We also suggest that any prescribed ratio for the distribution of affiliated and non-

affiliated services be subject to the provision of specific relief where a BDU demonstrates 
that satisfying the rule will undermine its ability to meet market demands or address 
capacity limitations.  Furthermore, an integrated corporation’s acquisition of 
programming services already distributed by its BDU should not trigger the addition of 
more unaffiliated services.  No harm to these services results from an integrated 
company’s acquisition of services.  Moreover, a corresponding requirement to add more 
unaffiliated services could require the removal of affiliated services and thus negatively 
impact existing BDU customers.   

 
55. Effectively, the 3:1 rule is intended to guard against the possibility of an undue 

preference.  Shaw submits that this should be eliminated and the Commission should 
simply rely on the undue preference provisions under section 9.  The 3:1 rule is 
problematic because it is premised on theoretical presumptions of undue preference.  
There is no opportunity for the Commission to use discretion in determining whether an 
undue preference actually exists or whether application of the rule harms consumers, 
BDUs and certain broadcasters. 

 
56. The 3:1 rule demonstrates the problem with ex ante rule-making as the impact and harm 

are limited to Shaw’s BDU customers.  We note that in Broadcasting Notice 2010-783-1, 
the Commission asked whether any measures “should be contemplated to take into 
account the particular situation of smaller independent broadcasting services.”  Any such 
measures should apply equally to all BDUs and no individual BDU should be unduly 
prevented from maximizing customer choice.   
 

57. Finally, as explained in our response to BNC 2010-931, VOD and pay per view (“PPV”) 
services should not be counted as Category B services for the purpose of the 3:1 rule.  
On-demand services are clearly distinct from linear specialty services.  Furthermore, 



 14

VOD already carries programming from a variety of non-affiliated services.  Applying 
the 3:1 rule to VOD services would unfairly reduce our flexibility, competitiveness and 
our ability to serve customers. 
 

Video on Demand 
 

58. VOD is becoming an increasingly vital on-demand tool to compete with OTTs and to 
ensure the loyalty of Canadian viewers.   Because it is the closest competitor to OTTs, it 
is reasonable for the Commission to fully exempt all VOD undertakings from regulation.  
VOD’s role was recognized by the Commission in Broadcasting Regulatory Policy 
CRTC 2010-190 (the “VOD Policy”): 

 
BDU-delivered VOD services offer a competitive alternative to VOD services 
delivered over the Internet. The Commission considers that BDU-delivered VOD 
services represent an opportunity to keep Canadian subscribers in the regulated 
broadcasting system by offering them the same choice and convenience, with 
respect to content, that they will be able to find on the Internet. 

 
59. Unlike OTTs, licensed Canadian VOD undertakings have obligations that include: 

Canadian programming expenditure and exhibition requirements, specific contribution to 
Canadian rights holders, limitations on advertising, adherence to industry codes, 
inventory logging and reporting and regulatory fees.  The regulatory environment for 
VOD must ensure that this tool can be fully exploited to maximize revenue within the 
system, preserve the loyalty of Canadian consumers, develop partnerships and compete 
with OTTs. 
    

LPIF 
 

60. LPIF was introduced in response to demands for additional financial support from, 
among others, Canwest and CTVglobemedia before they were purchased by Shaw and 
Bell, respectively.  Since that decision, the market has addressed the Commission’s 
concerns.  The assets that were perceived to be in need of financial support from BDUs 
and BDU customers are now Shaw Media and Bell Media assets.  There is no need for a 
subsidy regime to support local stations owned by Shaw, Bell, Rogers and Quebecor.  
There is even less reason to preserve LPIF as a subsidy regime for the CBC/SRC, which 
already receives over $1 billion in annual Parliamentary appropriations.  And, small 
market local stations are provided with sufficient compensation through the Small Market 
Local Programming Fund.  

 
61. The taxpayer-funded CBC stations should not be eligible for this subsidy.  At a 

minimum, we request a more transparent regime to provide BDUs and customers with 
information concerning the distribution of LPIF money.  Shaw also questions whether 
LPIF has been administered efficiently, effectively and fairly.  For example, certain 
stations are not eligible given arbitrary language designations.  Furthermore, CTV and 
CBC have been given a competitive advantage with their far larger LPIF claims.   
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62. Furthermore, we are very concerned with the apparent view that the LPIF is permanent – 
as suggested by the fact that it has inappropriately become the basis for additional policy-
making.  For example, in the DTH Policy hearing, the Commission proposed carriage 
rules based on LPIF-eligibility.   

 
63. In BPN 2008-100, the Commission stated that it would conduct “a comprehensive review 

of the LPIF following its third year of operation.”  Instead of moving toward its gradual 
elimination, LPIF was increased to 1.5% as short-term, temporary relief to local 
television stations that were experiencing financial difficulties as a result of the economic 
recession.  Given the improving economy, LPIF should be immediately reduced to 1%.   

 
64. As part of the Commission’s efforts to reduce the regulatory and financial burden of 

BDUs, LPIF should be expeditiously reviewed and eliminated.  Private sector investment 
– rather than outdated subsidies – will sustain the system and support the ability of BDUs 
and broadcasters to compete in the modern communications environment.  

 
Vertical Integration is an Effective Response to the Challenges of OTT Competition 
 
Evolving Competitive Environment 
 
65. The reality of OTT competition becomes more apparent each day.  Recently, Netflix 

predicted that it will have 1 million Canadian customers by summer 2011.  Sandvine 
recently reported that, in North America, Netflix now accounts for over 20% of 
downstream Internet traffic – more than double the amount of traffic accounted for by 
YouTube.  Sandvine described this as a “double-whammy: not only are they losing 
revenue to these over-the-top offerings, but they are losing network capacity delivering 
these services.”16   
 

66. Netflix recently acquired exclusive Canadian rights to Paramount Pictures’ entire library 
of “first run” future premium titles, effectively placing Netflix in the role of a pay TV 
service directly competitive with existing licensed Canadian pay television services.  In 
an unprecedented and potentially game-changing deal, Netflix acquired exclusive rights 
to an original series (House of Cards).  In addition to losing Canadian rights to popular 
international programming, the exploitation of which enables the fulfillment of Canadian 
regulatory objectives and policy goals, Canadian broadcasters will face higher costs as 
they compete with well-financed OTT services for Canadian rights.   
 

67. Netflix is not the only OTT competitor that is poised to undermine the relevance of the 
regulated Canadian broadcasting system.  Several other U.S.-based OTT services are 
already available to Canadians, likely to become available or accessible through account 
spoofing, proxy services and other means.  New unregulated on-demand technologies 
that will challenge the Canadian broadcasting system include: 

 
• Hulu – a subscription service with ad-supported webisodes, TV shows and 

movies, from NBC, FOX, ABC/Disney and other networks and studios. 
                                                 
16 Sandvine, Fall 2010 Global Internet Phenomena Report, at page 14. 
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• Apple TV – Customers can rent HD movies and television shows, including 

Netflix titles and live Major League Baseball games.  Apple is poised to launch a 
new “video-focused cloud-based service” with subscription revenues.17 
 

• Google TV will provide internet-connected television (“Smart TV”) integrated 
with the Android platform.  Customers will be able to browse the internet and 
watch content, including programming from HBO and CNBC. 
 

• Facebook – “Facebook Credits” (a virtual currency) can be used to rent movies 
from Warner Brothers film studio, including Harry Potter and the Sorcerer’s 
Stone, Harry Potter and the Chamber of Secrets and Inception.18   
 

• Amazon, which began offering “unlimited, commercial-free, instant streaming of 
5,000 movies and TV shows at no additional cost” to Amazon Prime members.19   
 

• The Boxee Box boasts “no rules, no contracts” and allows Canadians to use their 
television sets to watch any online content, including movies and television shows 
from services that include Netflix and VUDU.   With a Boxee Box, an iPhone or 
Android-equipped phone can be used as a remote.20   

 
• Game consoles like XBox 360, PS3 and Wii are in nearly half of Canadian 

Internet households and of these, over half are Internet enabled and connected to 
the living room TV for gaming and movies.  And 23% connect a laptop or another 
computer to their main TVs (8% always, 15% sometimes) when they need to 
watch something on the big screen.21 
 

68. The foregoing demonstrates the degree of competition in the programming delivery 
market through multiple platforms including OTTs, internet apps, game consoles and set-
top boxes.  All of these offer high quality long form entertainment programming to 
viewers in competition to the traditional broadcast platforms that are overseen by the 
CRTC’s regulatory framework.   

 
69. As previously recognized by the Commission, OTTs impact Canadian BDUs by 

“disintermediating them from the content value chain.”22  In Navigating Convergence, 
the Commission acknowledged that: 

 

                                                 
17 Jefferies, Apple Inc. Company Note, April 12, 2011. 
18 Warner Bros to rent 5 more movies on Facebook, Reuters, March 28, 2011.  Accessible at: 
http://www.reuters.com/article/2011/03/28/us-facebook-warner-idUSTRE72R0M720110328  
19 Amazon.Com   
20 http://www.dlink.ca/boxee/  
21 More TVs Hook up to Internet via Laptops, Consoles, Solutions Research Group Consultants Inc., April 
7, 2011.  Accessible at: http://www.srgnet.com/?p=501  
22 Navigating Convergence, at paragraph 128. 
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In the long-term, it is possible that consumers will come to rely less on the 
aggregation services offered by cable companies, for example, choosing to 
subscribe to fewer and fewer high-value services in favour of simple Internet 
access—the oft-cited threat.23  

 
70. It is evident that all of the stakeholders in the industry, including the Commission, have 

previously underestimated the impact that OTT services are having in several areas: 
 

• the speed at which OTTs are expanding in the Canadian marketplace; 
 

• the availability of Canadian rights to non-Canadian OTT providers (as 
demonstrated by Netflix’s recent deals); and  
 

• the extent to which the current regulatory framework supports OTT expansion 
while constraining the ability of licensed undertakings to respond to this threat.   

 
71. We welcome the Commission’s growing appreciation of the emerging challenges as 

demonstrated by the CRTC Forum: Shaping Regulatory Approaches for the Future held 
in March 2011.  

 
72. The fundamental issue is that Canadian BDUs and broadcasters continue to be heavily 

regulated, while OTTs remain free from any regulatory or statutory obligations with 
respect to the broadcasting system.  This approach is no longer sustainable given that 
OTTs are now directly competitive – rather than complementary – additions to the 
communications environment.  

 
73. A business model based on vertical integration is necessary to respond to these 

challenges.  Companies like Shaw have the ability and the incentive to invest and 
innovate for the benefit of our customers – rather than simply reacting to other companies 
that are launching new products and services.  The regulatory framework should support 
– not impede – these efforts. 

 
The Canadian Broadcasting System Must Be Canadian 
 
74. After hearing from 21 witnesses over five meetings, the Standing Committee on 

Canadian Heritage (the “Heritage Committee”) did not recommend any action by the 
Commission in connection with the vertical integration of regulated companies.  Instead, 
the Heritage Committee recommended that the CRTC: 
 

examine the growing emergence of non-Canadian broadcast players in the new 
digital realm and initiate a public consultation process to determine whether and 
how such non-Canadian companies should support Canadian cultural 
programming. 
 

                                                 
23 Navigating Convergence, at paragraph 130. 
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75. The Heritage Committee noted Shaw’s arguments that the exempt status of foreign OTTs 
needs to be reconsidered: 
 

First, the Canadian broadcasting rights market is threatened as a result. Foreign 
providers either own or have the power to acquire rights to the world's most 
popular content. Moreover, non-Canadian entities have no Canadian content or 
exhibition requirements. They make no financial contributions to the Canadian 
production industry.  Canadian producers are negatively impacted by revenue 
being diverted from regulated services to exempt non-Canadian services. And by 
consuming valuable capacity, over-the-top providers threaten to undermine our 
significant network investments and impact the quality of service offered to our 
ISP customers. Finally, consumers will ultimately suffer, with fewer Canadian 
choices.24 

 
76. The very first requirement under subsection 3(1)(a) of the Act is that “the Canadian 

broadcasting system shall be effectively owned and controlled by Canadians.”  Under 
subsection 3(1)(d), the Act further requires that the Canadian broadcasting system should: 

 
• safeguard, enrich and strengthen the cultural, political, social and economic fabric 

of Canada; 
 

• encourage the development of expression by providing a wide range of 
programming that reflects the Canadian perspective and displays Canadian talent; 
 

• through its programming and the employment opportunities, serve the needs and 
interests of all Canadians; and 
 

• be readily adaptable to scientific and technological change. 
 

77. If national policy continues to support the existence of a Canadian broadcasting system, 
neither the Commission nor the Government can ignore the unregulated entry of OTTs.  
Indeed, concerns with preserving Canadian control were recognized by the Heritage 
Committee, which recommended that “the Government of Canada reaffirm the 
importance and necessity of Canadian control and ownership of Canadian 
broadcasting.”25 
 

78. The reasons for preserving a Canadian-owned broadcasting system are clear.  Strong 
Canadian companies will make significant investments to build our networks and to 
produce and acquire content.  These investments will support our broadband leadership, 
create jobs and build a robust broadcasting system.     
 

 
                                                 
24 Impacts of Private Television Ownership Changes and the Move Towards New Viewing Platforms, 
Report of the Standing Committee on Canadian Heritage, March 2011, 40th Parliament, 3rd Session, at p. 
5. 
25 Ibid., at p. 13. 
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Foreign-Owned OTTs are Carrying on Broadcasting in Canada 
 

79. Netflix and other foreign-owned OTTs are carrying on broadcasting in Canada.  They 
acquire programming rights, transmit programming to the public and earn advertising 
dollars and subscription revenues in competition with licensed broadcasters and BDUs.  
In Broadcasting Regulatory Policy CRTC 2009-329 (BRP 2009-329), the Commission 
stated that it “does not consider that broadcasting in new media currently poses a threat to 
traditional broadcasting licensees' ability to meet their obligations. In fact, new media is 
currently being used in a complementary manner … the Commission's position is based 
on its conclusion that a successful commercial business model for broadcasting in new 
media has yet to emerge.”26  As described above, the current state of OTT entry leads to 
very different conclusions. 
 

80. In Direction to the CRTC (Ineligibility of Non-Canadians) (the “Direction”),27 the 
Commission was “directed that no broadcasting licence may be issued, and no 
amendments or renewals thereof may be granted, to an applicant that is a non-Canadian.”  
Under Section 32 of the Act, no one may carry on a broadcasting undertaking without a 
licence or an exemption from licensing.   

 
81. OTTs are considered to be permitted to operate in Canada by virtue of the Exemption 

order for new media broadcasting undertakings28 (the “New Media Exemption Order”). 
Exemption orders are to be issued where the Commission is satisfied that licensing “will 
not contribute in a material manner to the implementation of the broadcasting policy set 
out in subsection 3(1).”29  The legislative purpose of Exemption Orders under the Act 
was clearly not to allow foreign competitors – which replicate the role and function of 
licensed programming services and BDUs and which would otherwise be ineligible to 
hold broadcasting licenses – to enjoy unfettered entry into Canada.  This would be clearly 
inconsistent with the will of Parliament and the objectives of the Act.   

 
82. The Governor-in-Council’s clear intention pursuant to the Direction must not be 

undermined by a perverse interpretation of the scope of Commission exemption orders. 
The Commission must immediately develop a strategy to respond to the fact that non-
Canadian OTTs are broadcasting in Canada without a licence and should be appropriately 
excluded from the safe harbour of the New Media Exemption Order. 
 

83. At a minimum, the Commission must consider the range and scope of potential measures 
to address OTTs that enter the Canadian market, including Canadian ownership and 
control, content requirements, Canadian program expenditure requirements and direct 
contributions to programming funds.  Although this is a complex issue, it is not an 
unprecedented challenge.  The Commission has previously developed policies to address 

                                                 
26 BRP 2009-329, at paras. 22-23. 
27 SOR/97-192 
28 Appendix to Broadcasting Order CRTC 2009-660, Amended Exemption order for new media 
broadcasting undertakings (Appendix A to Exemption order for new media broadcasting undertakings, 
Public Notice CRTC 1999-197, 17 December 1999). 
29 Broadcasting Act, subsection 9(4). 
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the entry of US television services and the potential entry of non-Canadian satellite 
companies.  In both these circumstances, the objectives of the Act were the paramount 
considerations.   

 
84. Shaw submits that the Commission should commence a new “structural hearing” to 

reconsider the legal status of non-Canadian OTTs and the exempt status of OTTs more 
broadly.  This hearing should further address the scope of potential new contribution 
requirements and other measures governing OTT services and the introduction of a 
lighter regulatory burden for Canadian programmers and BDUs. The Commission must 
take corrective action in recognition of the fact that OTTs are a threat to the system 
largely because of an unsustainable asymmetrical regulatory framework as between them 
and licensed broadcasting undertakings. 

 
NMBUs 

 
85. The recent reporting requirements imposed on certain types of New Media Broadcasting 

Undertakings (NMBUs) has underscored the existing asymmetry even in the 
Commission’s new media framework, an area which until very recently was exempted 
unconditionally from Commission oversight.  However, under the amended New Media 
Exemption Order, the Commission introduced reporting requirements for NMBUs, but 
only those affiliated with licensed Canadian broadcasters.30  At the same time, no 
information from non-Canadian NMBUs or broadcaster-unaffiliated NMBUs is being 
sought. Thus, paradoxically, affiliates of licensed Canadian broadcasting undertakings are 
subject to burdensome reporting requirements, while foreign OTTs operate 
unencumbered from any such requirements.  
 

86. Mandatory reporting requirements directed only at Canadian broadcaster-affiliated 
NMBUs will not result in any meaningful data provided to the Commission, given that 
the online activities of such NMBUs represent an insignificant share of total online 
activity.  Moreover, using this skewed data for any purpose would raise significant issues 
of fairness and discrimination.   No new media regulatory initiatives – including the 
reporting requirements – should be imposed upon licensed undertakings unless the 
Commission is able to apply them symmetrically to foreign OTTs. 

 
Conclusion 

 
87. Over the last several years, the Commission has demonstrated strong leadership by 

developing a policy framework that has provided licensed broadcasters and BDUs with 
increased flexibility to compete in the new media environment.  The Commission has 
also approved several transactions in recognition of the critical benefits of vertical 
integration. 
 

                                                 
30 Shaw and others have received a survey requesting detailed information including revenues and expenses 
from online activities.  In Broadcasting Regulatory Policy CRTC 2010-582, the Commission explained that 
“the ability to assess the profitability of NMBUs is essential to understanding whether viable business 
models have become established in the new media environment.”   
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88. In recognition of the fact that  vertical integration within the system will allow Canadian 
broadcasting companies to assume a leadership role in the digital environment and 
respond to competition from outside the system, Shaw recommends: 

 
• rejection of proposals for new ex ante safeguards and measures that will 

undermine the benefits of vertical integration and weaken the system; 
 

• increased reliance on an ex post regulatory framework with the elimination or 
reduction of existing rules and financial obligations; and 
 

• introduction of a symmetrical regulatory framework that eliminates the 
competitive and financial advantages currently provided to foreign OTTs. 
 

89. Shaw appreciates the opportunity to provide the Commission with these comments. 
 
Sincerely, 
 

 
 
Jean Brazeau 
Senior Vice President, Regulatory Affairs 
Shaw Communications Inc. 
 

***   END OF DOCUMENT   *** 


