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EXECUTIVE SUMMARY 
 

• The following report comments on the competitive implications of vertical 

integration and mergers in Canada between new distribution platforms and media 

companies that own or have rights to significant amounts of programming content. 

The particular focus is on integration between content and wireless and broadband 

distribution platforms. 

• The competitive concern usually associated with vertical integration is the potential 

for integrated firms to engage in foreclosure. However, the incentives for a 

vertically integrated firm to supply programming or provide access to its 

distribution platform might differ from those of an unintegrated firm because 

exclusivity creates market power or it allows the realization of efficiencies. 

• We find that there is a strong presumption, both on theoretical and empirical 

grounds, that vertical integration is beneficial for consumers. The efficiency 

benefits from vertical integration arise from enhanced coordination between 

upstream and downstream activities. The efficiency advantages we highlight 

associated with vertical integration between content and new distribution platforms 

arise from lower costs, improvements in product quality, and introduction of new 

products. The economics literature does, however, identify a limited number of 

circumstances when vertical integration creates incentives for foreclosure that are 

anticompetitive. Anticompetitive foreclosure would occur if foreclosure harms 

consumers in the downstream market. 

• The key policy issue is identifying and distinguishing the few instances where the 

conduct of a vertically integrated firm might harm consumers from the typical case 

where the effect is benign or positive. One regulatory approach would be a 

regulatory ban on input foreclosure and customer foreclosure, i.e., denying 

exclusivity for a vertically integrated firm. This would be optimal if the efficiency 

benefits of exclusivity were small and uncertain, while the anticompetitive effects 
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of foreclosure large and certain. However, adopting such a policy would be 

inappropriate, as it would be inconsistent with the relevant economic theory and 

empirical evidence. This type of policy would result in over deterrence, prohibiting 

exclusivity that had large benefits to consumers and prohibiting few instances of 

exclusivity that were anticompetitive. 

• Instead the appropriate policy approach should be based on low priors that a vertical 

merger or vertical integration (and any accompanying exclusivity) is harmful. It 

involves developing a regulatory framework that effectively identifies when 

exclusivity enabled by vertical integration and merger has a very high probability of 

anticompetitive foreclosure. That framework should then be applied on a case by 

case basis as circumstances warrant. This policy approach is consistent with the 

findings of the economics of vertical integration, the difficulty in determining the 

impacts of vertical integration and merger, and balancing the costs, benefits, and 

probability of regulatory error. 

• A finding that vertical integration will enable or has enabled conduct that is harmful 

should be based on particularly persuasive facts that are consistent with a coherent 

theory of harm (i.e., the foreclosure alleged is profit maximizing) and, to the extent 

possible, are inconsistent with efficiency rationales for integration or indicate that 

the harm from anticompetitive foreclosure exceeds any benefit from efficiencies 

attributable to enhanced coordination. 

• We show that the presumption of efficiency established in the economics literature 

is applicable to new media distribution in Canada. We do this by first identifying 

the most likely coherent theories of foreclosure and explaining why they are 

unlikely to hold, and second we identify a number of important efficiency rationales 

that are likely to hold. Hence if foreclosure is observed it is more likely to be 

attributable to a desire to realize efficiencies than to increase market power. There 

is very little reason ex ante to be concerned about the impact of vertical integration 
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on the development of new media platforms and new media content in Canada. 

Indeed, vertical integration and exclusivity likely play a key role in helping 

accelerate the development of content and new distribution platforms. 

• Canadian regulators should continue their permissive policy stance regarding 

exclusivity with respect to broadcast content designed for “new media.” Service 

offerings using wireless and broadband platforms are still in a state of rapid 

development. Basic regulatory good practice emphasizes allowing firms the 

flexibility to adopt different business models for new services. Without a 

compelling case, it is unclear why this same approach should not be applied in this 

instance. 

• Further, ex ante regulation is a problematic tool, even a dangerous one, when 

applied to dynamic markets. When inappropriately applied to dynamic industries, 

such ex ante regulation may well have the ironic consequence of retarding the rate 

at which new services and new content are made available in Canada. 

 
  

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 4 of 93



   
 

 
   Page 4 

1. INTRODUCTION 
 

1. The following report1 comments on the competitive implications of vertical 

integration and mergers in Canada between new distribution platforms and media 

companies that own or have rights to significant amounts of programming content. 

The particular focus is on integration between content and wireless and broadband 

distribution platforms. 2 Two recent examples of such “vertical” mergers in Canada 

are the transaction between CTV and Bell Canada Enterprises, Inc. (“BCE”) 

wherein BCE purchased the remaining share of CTV that it did not control, and the 

acquisition of CanWest by Shaw.  

2. These transactions are vertical because they are not between competitors, but 

between different levels of the supply chain. The provision of video programming 

to consumers requires a distribution platform to deliver programming. The 

distribution platform and programming content are complements. A distribution 

platform without programming and programming without a distribution platform 

are not likely to provide much value to consumers. The upstream firms (rights 

holders to content and content aggregators) supply an input to the downstream 

firms. Historically under standard linear distribution the downstream firms were 

broadcasting distribution undertakings. With the advent of the internet, the 

downstream firms now include new distribution platforms, in particular wireless 

and broadband networks. 

3. The competitive concern usually associated with vertical integration is the potential 

for integrated firms to engage in foreclosure. If the vertically integrated firm 

                                                
1 This report was commissioned by Bell Canada Enterprises, Inc. However, the views expressed in this 

report are those of the authors, not of Bell Canada Enterprises, Inc., as is the responsibility for all 
errors. A copy of Dr. Church’s curriculum vitae is attached as Exhibit 1. 

2 In this report when we refer to a platform we mean a distribution platform for content, e.g., a cable 
network, broadband network, or wireless network. 
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engages in input foreclosure it denies its programming to competing downstream 

platforms. If it engages in customer foreclosure it denies access to its downstream 

distribution platform to content whose rights are controlled by independent 

upstream firms.  

4. Concerns regarding the incentives of a vertically integrated firm to supply 

programming or provide access to unaffiliated programming underlie the 

Commissions’ interests in this proceeding.  

5. In this report we critically assess the competitive implications of vertical integration 

on competition, both in general and in the context of new distribution platforms for 

broadcasting in Canada. This involves an examination of how vertical integration 

changes incentives to supply programming to rival distribution platforms and carry 

unaffiliated programming. We consider how vertical integration changes the 

incentive for the integrated firm to participate as either a buyer or seller in the 

upstream market (content acquisition for distribution platforms) and, in particular, 

how integration changes its incentives for exclusivity. Its incentives for exclusivity, 

i.e., non-participation as either a buyer, seller, or both in the upstream market might 

differ from those of an unintegrated firm because exclusivity creates market power 

or it allows the realization of efficiencies. 

6. We find that there is a strong presumption, both on theoretical and empirical 

grounds, that vertical integration is beneficial for consumers. Vertical integration 

involves substituting an internal transfer (exclusivity as buyer and seller typically) 

for a market transaction. As Coase observed many years ago, such an expansion in 

the boundaries of a firm will arise if organizing the transaction internally is less 

costly than using the market.3 The organization of transactions within a firm means 

that vertical integration is ubiquitous and this gives considerable further support to 

the presumption that it is efficiency enhancing. The efficiency benefits from 

                                                
3.  See Coase (1937). 
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internalizing the transaction arise because of the potential for vertical integration to 

enhance coordination between upstream and downstream activities. The efficiency 

advantages we highlight associated with vertical integration in broadcasting arise 

from lower costs, improvements in product quality, and introduction of new 

products.  

7. However, the economics literature also identifies a limited number of circumstances 

when vertical integration creates incentives for foreclosure that are anticompetitive. 

Anticompetitive foreclosure would occur if foreclosure harms consumers in the 

downstream market.  

8. The circumstances under which vertical integration would result in anticompetitive 

foreclosure do not appear to apply to new distribution platforms in Canada. Hence 

the appropriate policy is not for the Commission to develop industry wide rules that 

preclude content exclusivity or denial of content carriage. Such a policy approach 

might significantly impair the incentives for the development of new media 

platforms in Canada.  

1.1. Appropriate Policy Framework for Evaluating Vertical Integration 
 

9. Instead the appropriate policy approach involves developing a regulatory 

framework that effectively identifies when exclusivity enabled by vertical 

integration and merger has a very high probability of anticompetitive foreclosure. 

That framework should then be applied on a case by case basis as circumstances 

warrant. 

10. This policy approach is consistent with the findings of the economics of vertical 

integration, the difficulty in determining the impacts of vertical integration and 

merger, and balancing the costs, benefits, and probability of regulatory error.  

11. Assessing the welfare effects of vertical integration is complicated by four factors. 

First, the anticompetitive effects of vertical integration are indirect. Anticompetitive 
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foreclosure is only possible if integration changes the competitive constraint posed 

by rivals’ products, either by raising their costs or reducing their quality. 

Establishing the indirect link from vertical integration to anticompetitive 

foreclosure and consumer harm involves an assessment of: (i) the ability and 

incentive for foreclosure; (ii) the effect of foreclosure on rivals and, in turn, how it 

affects their ability to compete; (iii) how vertical integration changes the incentives 

of the integrated firm to compete in the downstream market; and (iv) the impact on 

the welfare of consumers, or efficiency, from the change in competition and the 

change in behavior of the vertically integrated firm. Establishing this requires a 

theory of harm that is coherent (i.e., foreclosure is profit maximizing) and 

consistent with the facts.  

12. Second, it should be recognized that often inherent in vertical integration is the 

elimination of double marginalization which leads to lower prices. Double 

marginalization exists when there is market power up and downstream. Instead of 

paying a wholesale price that includes a markup over marginal cost, an integrated 

firm will transfer the input internally at marginal cost. This gives it an incentive to 

produce more or price lower relative to an unintegrated firm. 

13. Third, identifying when vertical integration and merger is harmful to consumers is 

difficult if it inherently involves both a foreclosure effect and internalizing double 

marginalization. For instance in the case of input foreclosure vertical integration 

creates a cost asymmetry. The cost for the integrating firm falls (from internalizing 

double marginalization) and if there is input foreclosure the price of the input rises 

for unintegrated downstream rivals, increasing their costs. Hence integration 

inherently involves two opposing effects, one beneficial to consumers downstream, 

and one potentially harmful. The effect of vertical integration will only harm 

consumers if the raising rivals’ cost effect (if any) exceeds the benefits of 
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internalizing double marginalization. As we discuss below this is unlikely in 

general and unlikely to be the case for new distribution platforms in Canada. 

14. Fourth, the incentives for vertical integration (and exclusivity) are usually to realize 

nonprice efficiencies, not the creation of market power. Hence even if the 

foreclosure analysis in paragraph 11 suggests anticompetitive foreclosure—that for 

instance the raising rivals’ cost effect dominates the output increasing effect of 

internalizing double marginalization—the harm from anticompetitive foreclosure 

must also dominate the benefits from nonprice efficiencies before regulatory action 

against exclusivity is warranted. 

15. As a result of these four factors, the assessment of the welfare effects of vertical 

integration is prone to errors. The errors include an inability to correctly distinguish 

between anticompetitive theories of harm and nonprice efficiency rationales; the 

inability to determine whether the foreclosure effects dominate the benefits of 

eliminating double marginalization; and properly weighing nonprice efficiencies vs. 

anticompetitive effects (if any). 

16. Clearly a per se rule banning vertical integration and vertical mergers is 

inappropriate. The probability of over deterrence (Type 1 error4) from prohibiting 

welfare improving vertical integration is high and so too are its costs. While Type 

25 errors, stopping harmful integration, are minimized, the probability of these 

errors is low and the overall costs given their frequency also low. 

17. More fundamental are the issues of exclusivity that vertical integration enables and 

whether input foreclosure (denying programming or raising its price to competing 

distribution platforms) or customer foreclosure (refusing to carry unaffiliated 

programming) should be banned per se by regulatory policy. This would be optimal 

                                                
4 A Type 1 error occurs when vertical integration is determined to be inefficient or harmful to 

consumers even though it is actually efficient or beneficial for consumers. 
5 A Type 2 error occurs when vertical integration is determined to be efficient or beneficial to 

consumers even though it is actually inefficient or harmful for consumers. 
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if the efficiency benefits of exclusivity were small and uncertain, while the 

anticompetitive effects of foreclosure were large and certain. Again, however, the 

presumptions and evidence are inconsistent with such a regulatory policy. This type 

of policy would again result in over deterrence, prohibiting exclusivity that had 

large benefits to consumers while prohibiting the few instances of exclusivity that 

were anticompetitive.  

18. Instead the policy framework should have low priors that a vertical merger or 

vertical integration (and any accompanying exclusivity) is harmful and insist on an 

informative signal that in any particular case they are harmful. This means a case by 

case analysis with facts in any particular case that are particularly persuasive and 

supportive of a coherent theory of harm (i.e., the foreclosure alleged is profit 

maximizing) and, to the extent possible, inconsistent with efficiency rationales for 

integration, before the imposition of case specific behavioural regulation. Such a 

policy framework makes it more likely that the relatively few instances in which the 

conduct of a vertically integrated firm is anticompetitive can be identified from the 

usual expectation that vertical integration and exclusion are beneficial. 

19. It could be argued that the circumstances specific to new media distribution 

platforms in Canada are sufficiently different that the presumption of efficiency 

established in the economics literature does not apply. We show that the 

presumption of efficiency established in the economics literature is applicable to 

new media distribution in Canada. We do this by first identifying the most likely 

coherent theories of foreclosure and explaining why they are unlikely to hold, and 

second we identify a number of important efficiency rationales that are likely to 

hold. Hence if foreclosure is observed it is more likely to be attributable to a desire 

to realize efficiencies than to increase market power. Of course this does not mean 

that in any particular instance that a case specific review and analysis that involved 

the four steps discussed at paragraph 11 above is not warranted or that they will not 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 10 of 93



   
 

 
   Page 10 

hold. Our point is simply that a per se approach, judging the effects of integration 

and foreclosure to be the same in all instances involving new distribution platforms, 

is likely the wrong regulatory stance.6 

20. Canadian regulators should continue their permissive policy stance regarding 

exclusivity with respect to broadcast content designed for “new media.” Service 

offerings using wireless and broadband platforms are still in a state of rapid 

development. Basic regulatory good practice emphasizes allowing firms the 

flexibility to adopt different business models for new services. Without a 

compelling case, it is unclear why this same approach should not be applied in this 

instance. 

21. Further, ex ante regulation is a problematic tool, even a dangerous one, when 

applied to dynamic markets. When inappropriately applied to dynamic industries, 

such ex ante regulation may well have the ironic consequence of retarding the rate 

at which new services and new content are made available in Canada.  

1.2. The Economics of Anticompetitive Foreclosure  
 

22. In assessing the potential for anticompetitive foreclosure, we identify two sets of 

circumstances under which an integrated firm would find it profit maximizing to 

foreclose in order to increase its market power in distribution (input foreclosure). 

These are raising the price of its affiliated programming to a rival platform (partial 

foreclosure) or refusing to supply affiliated programming to a rival platform 

(complete foreclosure). 

23. The theory of partial foreclosure is based on the observation that integration, at the 

margin, changes the incentives of a vertically integrated firm to supply in the 

upstream market. Unlike an independent supplier, an integrated firm will take into 

                                                
6 Our analysis focuses on new distribution platforms, in particular broadband and wireless platforms. 

We do not comment on the rules presently in place for existing BDUs. 
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account that raising its price will increase the costs of its downstream rivals and that 

this will relax the competitive constraint of its rivals on its market power. However, 

this analysis of incentives alone is misleading. The formal analysis in the literature 

finds that in most instances the equilibrium effect is lower prices downstream. The 

internalization of double marginalization more than makes up for any incentive to 

raise prices upstream. The exception is when the integrating firm has a small share 

downstream, pre-merger margins in the upstream market are relatively low, and the 

unintegrated firm downstream has high margins and market share. In these 

circumstances the raising rivals’ cost effect may dominate the internalization of 

double marginalization.7  

24. The complete foreclosure rationale to increase the market power of the distribution 

platform is based on the idea that distribution platforms will be more attractive to 

consumers in the downstream market if they have a programming variety advantage 

(holding everything else constant). If consumers evaluate distribution platforms, in 

part, on the relative quality, quantity, and identity of programming, then foreclosure 

may provide an integrated firm with an advantage in the downstream market, 

increasing its market power and profits. 

25. The incentives for foreclosure, however, are not clear. While there may be benefits 

to foreclosure in the downstream market (greater market share and higher prices) 

there is also a cost, the lost profits from not providing programming to consumers 

on competing distribution platforms. If this cost is greater than the gains in the 

downstream market, then the integrated firm will not have an incentive to foreclose. 
                                                
7 To avoid confusion or misinterpretation, in paragraphs 23-33 we explain when, in theory, foreclosure 

might be anticompetitive. That is we establish hypotheses that if true in new media broadcasting 
would indicate anticompetitive foreclosure. The validity of these hypotheses is established by 
comparing them to the relevant facts to see if they are consistent with the circumstances in Canada. 
In paragraphs 34-42 we provide a summary of our analysis showing that these hypotheses do not 
appear to be consistent with, or supported by, the factual circumstances in Canada. Instead in 
paragraphs 43-46 we suggest that the motivation for vertical integration is based on efficiency 
considerations. 
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This means foreclosure will most often occur only if it provides a significant 

advantage in the distribution market. For this to happen the programming that is not 

supplied to rivals must be particularly important to the purchase decision of 

consumers in the downstream market, either because of its quality or quantity. This 

suggests that for foreclosure, foreclosed programming must be substantially 

vertically differentiated (most consumers value it highly) and distribution platforms 

relatively undifferentiated. In these circumstances there will be a large benefit in the 

platform market and little cost of forgone programming profits since the market 

shares of the other distribution platforms will be small. 

26. Moreover, the advantages of foreclosure might be undone if there is a counter 

merger. A counter merger involves integration and foreclosure by unintegrated 

rivals. This reduces or eliminates the programming advantage associated with 

integration. It also leads to intense competition in the platform market to obtain a 

return on affiliated programming. If retaliation is likely, the profitability of 

foreclosure is reduced, if not eliminated. Indeed the prevailing level of integration 

suggests foreclosure will not be profitable. Moreover, we would expect that rival 

networks with substantial sunk costs would fight back by lowering their prices to 

retain market share, again reducing the profitability of foreclosure. Given that video 

access is not the primary use for alternative distribution platforms this form of 

retaliation might be particularly effective at eliminating the incentives for complete 

foreclosure. 

27. Complete foreclosure may not be credible if it does not result in monopolization of 

the distribution platform. Given that other distribution platforms remain in the 

downstream market, the integrated firm can increase its profits by supplying 

programming. 

28. Finally, rights holders may find it advantageous to license to all downstream 

distributors if the value of those rights is increasing in the size of the audience 
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reached. Thus, exclusivity may have a significant cost to rights holders in terms of 

lost revenues. 

29. With respect to customer foreclosure (i.e., denying access to unaffiliated 

programming), economic analysis suggests that this can be profit maximizing, but 

again only under limited circumstances. It requires that not purchasing 

programming reduce the extent to which rival programming can realize economies 

of scale. As a result of a reduction in their viewing audience the competitive 

supplier of programming is harmed. It can be harmed because the reduction in scale 

means that it is no longer profitable to only supply other distribution platforms so 

they exit; the reduction in scale does not lead to exit, but it raises marginal costs of 

supply; and/or it reduces the ability of rival programming suppliers to compete for 

content rights. The effect of these, assuming they are material, can be to increase 

the market power of the integrated firm either in the market for programming or in 

distribution markets.  

30. The increase in market power in distribution can arise because the integrated firm is 

able to increase its price in the market for programming supplied to rival 

distributors. Alternatively, in conjunction with customer foreclosure the integrated 

firm could also engage in complete input foreclosure. The result of successful input 

and customer foreclosure might be a significant content variety over its unintegrated 

rivals.  

31. However, as with input foreclosure, an anticompetitive effect must be balanced 

against the benefits of internalizing double marginalization and other nonprice 

efficiencies. The two most recent empirical studies of customer foreclosure indicate 

that vertical integration results in efficiency gains (Suzuki 2009) and maybe 

consumer benefits (Chipty 2001, and Suzuki 2009).8 And similar to input 

                                                
8 The results indicating consumer benefits are the correct sign but not statistically significant. 
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foreclosure, customer foreclosure may not be profitable: the loss in profits from 

foreclosing unaffiliated programming may be less than the gain. 

32. In the absence of these exclusionary effects, it is very unlikely that a distribution 

platform would have an incentive to foreclose for anticompetitive reasons. The one 

monopoly theorem suggests that a monopolist distribution platform prefers 

competition and variety in programming if it increases the willingness to pay of 

consumers for its distribution platform. That is, it can extract the value created by 

complementary products (programming) by raising the price of its distribution 

platform. 

33. Moreover, if there is competition between distribution platforms, then unless refusal 

to carry programming also eliminates competition in distribution, it is unlikely that 

an integrated firm would have an incentive to not carry unaffiliated programing 

since this would reduce the value of its platform from the perspective of consumers. 

Competition between platforms, in the absence of efficiency rationales, should 

encourage them to maximize the extent of programming available. That is, we 

would expect that if it is profitable to carry unaffiliated programming, an integrated 

firm would do so. 

1.3. Anticompetitive Foreclosure and New Distribution Platforms 
 

34. In Canadian broadband and wireless markets, the conditions that suggest a high 

probability of anticompetitive partial foreclosure do not appear to hold. The scant 

economic literature on the anticompetitive outcomes of partial foreclosure relies 

significantly on asymmetries between firms at the downstream level. That is, 

market share and relative margins should be very asymmetrical between firms. This 

is not the case with Canadian broadband and wireless markets, where competition 

happens between two (broadband) and three or more (wireless) firms that are 

relatively similar to each other. 
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35. With respect to complete foreclosure, again the relative symmetry between wireless 

and broadband networks in Canada (or more precisely, in regional Canadian 

markets) , suggests that firms have equivalent rights acquisition capabilities and that 

no one firm appears to be in a position where (i) it can easily forego revenue from 

programming sales to rivals because these rivals are small relative to the market, 

and (ii) can acquire a programming advantage that is sufficient to squeeze rival 

broadband and wireless firms out of the broadband and wireless markets, or even to 

significantly reduce the market share of these rivals in the relevant markets. 

36. The suggestion that a new media distribution platform can acquire either enough 

content or enough of the right content to make foreclosure profitable, i.e., 

essentially tip the distribution platform market in its favour, ignores four important 

considerations. First, broadband and wireless distribution platforms are likely 

complementary to existing BDUs. Hence most consumers will still have access to 

all programming on existing distribution platforms by dent of existing regulations. 

Hence programming availability is unlikely to be a key consideration.  

37. Second, it is important to remember that video programming, while growing in 

importance, is not the primary use for alternative distribution platforms. Hence 

differentiation between wireless and broadband service with respect to their primary 

purpose (wireless communication and internet access) will be important in 

consumers choice. Subscribers to wireless service will take into account network 

coverage, minutes allowances, data usage allowances, voice and data pricing, and 

roaming capabilities when choosing their service provider. Similarly, broadband 

customers will also consider attributes such as network quality, prices, usage 

allowances and speeds when choosing a service provider. The bundling of wireless 

and Internet services with other services might be seen to further increase platform-

level differentiation. Differentiation among the distribution platforms mitigates the 

variety advantage from content foreclosure.  
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38. Moreover, if a distribution platform cannot tip the market, rights holders are 

unlikely to agree to exclusivity. If an integrated firm is not able to cover most or all 

of the market, then rights holders will seek alternatives that result in greater 

coverage. Hence the danger of input foreclosure is that the vertically integrated firm 

will not be able to compete for content. Attempts at anticompetitive foreclosure 

may result in rights holders preferring to license to an unintegrated internet 

distribution channel that all new media platforms can access, such as NetFlix or 

Apple iTunes.  

39. Third, Canadian broadband ISPs are frequently BDUs as well as wireless service 

providers, and are also integrated into content. Thus the acquisition of media 

properties by Quebecor, BCE, Rogers, and Shaw suggest the potential that 

exclusivity would invite “retaliation”, the expectation of which should constrain an 

integrated firm from foreclosing for anticompetitive reasons. 

40. Finally, the integration in Canada is primarily between content aggregators and 

distribution platforms, not between distribution platforms and rights holders. The 

latter form of integration is likely much more permanent and far reaching than 

integration between a content aggregator and a distribution platform. Competing 

distribution platforms can more easily develop their own content aggregators and 

participate in the market for content rights than they can develop their own content 

production capabilities. 

41. Similarly, anticompetitive customer foreclosure or gate-keeping ought not to be of 

particular concern in Canadian wireless or broadband markets. First, wireless and 

broadband service providers have much to gain by permitting unaffiliated content 

that increases the value of their respective platforms. Second, because of 

competition between wireless and broadband providers, networks that deny their 

customers valuable programming are likely to lose customers to rivals. Third, to the 

extent that there are any vertical externalities (e.g., traffic directed to content 
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websites generates capacity costs for network owners) these might be resolved by 

recovering higher costs via higher subscription fees, without harming consumers 

since the additional content ought to increase consumers’ willingness-to-pay for the 

platform. Fourth, rights holders (e.g., Hollywood studios) would not be interested in 

gate-keeping that results in their content reaching many fewer customers—for 

example, if restricting sites such as NetFlix restricts the availability of that content. 

Their response might be to penalize the integrated firm who engages in gate 

keeping by not licensing content to them. Finally, recall that customer foreclosure is 

premised on denial of access materially affecting the availability of programming.  

42. It is hard to see that denial by any of the relatively small new media distribution 

platforms would affect the supply of programming. The extent of these markets, 

relative to traditional broadcasting distribution undertakings world wide, is very 

small. Hence denial of access is unlikely to materially affect the market power of 

the integrated firm in any upstream or downstream market. This means that the 

creation of market power cannot be the rationale for customer foreclosure. 

1.4. Efficiency Rationales for Vertical Integration and New Distribution 
Platforms 

 
43. Our analysis suggests that the creation of market power is unlikely to be the 

motivation for exclusivity arising from vertical integration. Instead exclusivity that 

arises as a result of vertical integration between wireless and broadband providers 

on the one hand and media firms on the other fits more plausibly with efficiency-

related theories of vertical integration and vertical contracting. To the extent that 

vertical externalities are difficult to resolve through the price mechanism, vertical 

integration is one way of resolving such externalities, since it aligns the content 

aggregators’ incentives with those of the distribution platform owners. Thus vertical 

integration can, in some circumstances, be a means of resolving the disjoint that 
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might arise between a content website’s desire to achieve as much traffic directed to 

its website as possible, and the capacity costs that this could impose on the network 

owner. Likewise practices such as exclusivity might be very useful in facilitating 

the development of new products and services for which demand is uncertain. 

Downstream firms (i.e., the distribution platform owners) might not want to invest 

in developing and selling products if they feel that their efforts can be exploited (or 

free-ridden upon) by rivals.9 Exclusivity is one mechanism by which rights holders 

can make sure that firms make the effort and investment in pioneering new content, 

e.g., live streaming for wireless devices, by offering them protection against 

problems such as free-riding. 

44. More generally, vertical integration is particularly useful when large relationship-

specific investments are called for. Thus to the extent that development of particular 

content e.g., live streaming broadcasts to wireless devices, requires specific 

investments by the broadband and wireless platform owners, vertical integration 

between these firms and the content aggregators or content providers can be one 

means by which the risk of opportunistic behavior by one of the contracting parties 

can be mitigated. For instance, vertical integration protects the distributor from 

paying the rights holder for exclusivity and then having the rights holder supply the 

same or related rights to other distributors. As well, the costs of coordination can be 

significantly lowered by vertical integration. 

45. Vertical integration might reduce the price of content to consumers because it 

results in lower input costs (because of the elimination of double margins) to the 

integrated firm. Further, a market structure featuring rival vertically integrated firms 

might be the best outcome for consumers in the sense that even if both vertically 

integrated firms “foreclose” each other, they are highly incented to develop quality 

                                                
9 Free riding occurs in this instance when downstream rivals benefit from the investments made by 

other downstream firms. 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 19 of 93



   
 

 
   Page 19 

programming for their own platforms. That is it should not be assumed that 

programming is in fixed supply or that programming is necessarily vertically 

differentiated (i.e., all consumers agree on what is better programing). Moreover 

distribution platforms may prefer not to enter into exclusive licenses with content 

providers if it results in tipping. The reason is that competition between the 

distributor for content in order to monopolize the market downstream transfers 

much of the profits to the content providers. The distribution platforms will prefer 

to instead enter into non exclusive contracts. Non exclusive contracts limits the 

competition between them in the downstream market—since neither will have a 

significant variety advantage—and it limits competition between them as buyers in 

the content market. 

46. The facts in Canada do not appear to be consistent with anticompetitive rationales 

for foreclosure. Hence vertical integration and foreclosure are more likely to be 

based on efficiencies, and as a result there is very little reason ex ante to be 

concerned about a negative impact of vertical integration on the development of 

new media platforms and new media content in Canada. Indeed, vertical integration 

likely plays a key role in helping accelerate the development of content and new 

distribution platforms. Imposing per se or ex ante restrictions on vertical integration 

and the practices that are associated with it will likely not achieve a world of 

unfettered open access and widespread availability of free Internet and wireless 

content, but instead a world where the commercial risks of investing in such content 

and distribution platforms prevent it from coming to market. 

1.5. Relevance of International Comparisons 
 

47. Our assessment of the conditions for anticompetitive foreclosure in new media 

distribution platforms in Canada suggests a more benign view of integration than in 

some other jurisdictions. In our view the experience in other jurisdictions may not 
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be informative regarding incentives in Canada for anticompetitive foreclosure 

because circumstances are different. In addition, recent regulatory action in the U.S. 

and the U.K. has typically come after an intensive review of specific cases, either ex 

post reviews of conduct or as part of an ex ante review of a vertical merger. 

48. In the U.K. for instance, it seems more plausible that BSKYB has a perhaps 

uniquely advantageous rights acquisition position, partly by virtue of having a much 

larger distribution network than its rivals, and partly because of its affiliations with 

News Corp that owns valuable content producing properties such as Fox Studios. 

Even so, the concerns around the ability of BSKYB to foreclose rivals have applied 

to the subscription TV market primarily, rather than the new media market.  

49. In the United States too, mergers such as those between AOL/Time-Warner and 

NBCU/Comcast have generated particular concerns because some uniquely 

valuable content properties were at stake, and even in the presence of well-

differentiated platforms, the content differentiation that the integrated firm could 

achieve by denying programming to rivals might have made foreclosure a more 

credible and attractive alternative. Again, where remedies have been imposed, these 

have been transaction-specific, rather than generic. Further, the fact that mergers 

have not been abandoned despite extensive remedies designed to counter 

anticompetitive behavior suggests that efficiencies rather than anticompetitive 

behavior are the main motivator of mergers. Finally, it should be remembered that 

any ex ante rules in Canada and elsewhere have been developed as a response to 

years of regulatory disputes about particular issues (e.g., carriage of unaffiliated 

content, denial of affiliated programming content to rivals). An extensive 

documentation of real anticompetitive foreclosure of new media distribution 

platforms in Canada does not yet exist. 
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1.6. Plan of the Report 
 

50. The remainder of this report is structured as follows: 

• Section 2 provides a basic overview of the broadcast and media landscape in 

Canada. The purpose of this section is to illustrate the roles of different 

players in that media landscape—content rights holders, content aggregators 

and BDUs. This illustration should help contextualize the effects of vertical 

integration within the industry; 

• Section 3 is a discussion of the economics of vertical integration. We 

consider both efficiency and anticompetitive effects from vertical 

integration and both the theoretical and empirical literatures.  

• In Section 4 we consider the applicability of the different explanations for 

vertical integration and exclusivity in the context of the broadcast sector in 

Canada. We “test” the efficiency and anticompetitive hypotheses for vertical 

integration for consistency with the facts in Canada. In doing so, we touch 

upon regulatory developments in other parts of the world, but explain that 

the circumstances in which remedies or particular forms of ex ante 

regulation have been handed down are quite different from those in Canada. 

We conclude that the existing policy of forbearance with respect to 

exclusivity in new media should continue to be applied. 
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2. A SKETCH OF THE CANADIAN VIDEO PROGRAMMING LANDSCAPE 

2.1. Old and new platforms 
 

51. Figure 1 offers a sketch of the Canadian video programming landscape.10 The 

participants in this picture are rights-holders, content aggregators and BDUs. As 

shown in the diagram, there are presently a number of distribution paths by which 

end-users can access content. 

52. The Canadian video programming landscape might be characterized as one in 

which video content is purchased from rights-holders (firms that produce 

programming content, or associations like the NFL or NHL that control the rights to 

particular events). In the traditional model, TV channels or TV networks did the 

work of assembling or aggregating various pieces of content into a channel that was 

then carried over a distribution platform, such as satellite or cable television 

networks. In recent years, however, the number of distribution platforms has 

increased with the advent of broadband and wireless broadband networks that 

(provided there is sufficient capacity) can carry video content. Additionally, 

telecom firms have invested in capacity that enables them to carry high-definition 

television signals to homes using their broadband networks and Internet Protocol 

technology.  

53. When we refer to “new media”, however, we exclude “IPTV” offerings of telecom 

firms as they are in some senses a substitute for satellite or cable—people 

subscribing to such services still use their television sets and watch the usual 

assortment of channels, just as they used to. “New media” in the context of this 

paper refers to video programming content that is viewed over the Internet (for 

example, using a browser or using a specific Internet-dependent “app”), to which 

the consumer is connected via wireless or wired broadband networks. The type of 
                                                
10 All figures are found in Section 6 at the end of the report. 
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content that is typically viewed includes films, television programs that are also 

accessible via the website of TV channels, and live streaming of sports events. 

However, as yet, the content that is viewed over fixed broadband and wireless 

distribution plays a complementary role to traditional content. For instance, Internet 

portals of major TV channels and BDUs often serve as a “second window” for 

programming—e.g., for “catch up” purposes or for curious viewers to view 

something that they might not have normally have viewed. 

54. There is also a great deal of video content that is accessible over the Internet which 

is supplied by a diverse range of parties, none of which are recognizable as 

traditional television networks or channels. This video content ranges from 

YouTube video clips to movies or dramas or television shows that are purchased 

from what is effectively an online video store—Apple iTunes being the most 

prominent example. Finally, there is NetFlix which in Canada offers streaming 

video relays of a wide variety of video content. NetFlix has recently secured 

broadcasting rights for television content at the expense of major cable channels 

HBO and AMC. 

55. To put all of this in perspective, just about 17% of Canadians over the age of 12 

watch any television shows over the Internet, and of these, fewer than half do so on 

a weekly (or more frequently than weekly) basis.11 There is a great deal of online 

video viewing in Canada, almost more than any other Western nation, but viewing 

television shows over the Internet in preference to traditional broadcasting 

platforms is still a rather niche habit.  

56. Indeed, one might classify Internet viewing of programmed video content as well as 

wireless viewing of such content as being largely complementary to traditional 

viewing. The level of content availability, particularly specific content for wireless 

networks, is still significantly less than what is available for traditional platforms. 

                                                
11 See CRTC (2010, p.7). 
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The “traditional” broadcasting model continues to hold up, and the new media 

platforms serve as a “second window” or complement to traditional broadcasts. 

This may change over the medium-term or long-term, but the extent to which it will 

change and the timeframe over which the new platforms are increasingly substitutes 

for the traditional ones is very unclear. It may be the case that eventually wireless 

and broadband platforms will develop the same quality of viewing experience and 

breadth of programming as traditional BDU. But until that happens it is likely that 

traditional BDU penetration will remain sufficiently high that content exclusivity 

will not be an important factor in choosing wireless or broadband providers. 

57. This context is important to understanding the rest of the paper, in particular to 

understanding the application of the theoretical framework of vertical integration to 

the “new media” landscape in Canada. The “vertical integration” that is the subject 

of the current proceeding is vertical integration between BDUs—cable, satellite and 

telecom companies—and what are recognizable “TV networks” or “TV channels.” 

This vertical integration impacts upon the distribution of video content over new 

media platforms to the extent that (i) the traditional “TV channels” are also content 

aggregators that participate in the supply of programmed video content over 

wireless and wired broadband networks (e.g., through their websites or on-demand 

portals); (ii) the BDUs are often also providers of broadband and wireless 

broadband; and (iii) that to avoid competition and maximize synergies, digital, 

wireless, and conventional broadcast rights may be licensed as a package by content 

creators. The preference by rights holders to license as a package creates incentives 

for downstream platforms to be integrated with content aggregators and have 

multiple platforms. 

58. On the other hand, when one discusses the potential impacts of vertical integration 

and/or practices such as exclusivity, one typically refers to “upstream” and 

“downstream” firms, as well as “upstream” and “downstream” markets. In applying 
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such thinking to “new media” platforms, one must then consider the multi-

dimensional and rather well-differentiated nature of the platforms under discussion.  

2.2. Defining “upstream” and “downstream” markets 
 

2.2.1. Upstream firms and upstream markets 
 

59. The upstream market refers to the supply of programming content in the form of 

TV channels or Internet and wireless content to BDUs and potentially also to 

broadband service providers and wireless providers. In Canada, however, major 

BDUs are typically involved in the provision of broadband services and sometimes 

also wireless services. The suppliers of such content to a given BDU include firms 

that are vertically integrated with that particular BDU (e.g., CTV and BCE) and 

firms that are independent of that BDU (either independent completely, or 

integrated with some other BDU (e.g., Global is owned by CanWest/Shaw, but is 

supplied to BCE). 

60. Historically Canadian TV channels or networks aggregated content from content 

producers, many of whom are U.S. studios and television networks. An important 

difference between Canada and the U.S. is that in the U.S., content aggregators and 

content producers are often the same. A key role of TV networks was to minimize 

transaction costs in the acquisition of programming. A content producer could 

acquire national access by selling to a single TV network, rather than negotiate with 

individual TV stations in local markets. Apple iTunes and NetFlix are internet 

content aggregators that provide the same benefits to content producers. Universal 

access on the internet makes it possible for content producers to bypass content 

aggregators by having their own website. Whether this is profitable depends on the 

value added by the content aggregators in attracting subscribers/viewers.  
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2.2.2. Downstream firms and downstream markets 
 

61. The downstream markets consist of the markets for distributing content using a 

particular distribution platform. In particular, there are three distinct downstream 

markets associated with different types of distribution platforms that are under 

consideration here, two of which fall under the banner of “new media” platforms: 

• The “TV” market: This market is characterized by “conventional” or 

“established” platforms for the distribution of television content which is 

viewed using a television set—these platforms include cable, satellite and 

(lately) IPTV; 

• Broadband access: In this market, players compete with each other to supply 

broadband Internet services to end-customers. These broadband services are 

multi-dimensional, and viewing video content is just one of many activities 

that they enable, and just one of many factors that determines a consumer’s 

choice of provider. Importantly, there are usually at least two broadband 

providers in each region in Canada, which is a relevant factor when one 

considers the potential for certain types of foreclosing behaviour; 

• Wireless: In this market, players supply wireless voice and data services. As 

with broadband, but more so, video programming content of the type that is 

secured from “content aggregators” such as CTV is but one small part of the 

overall subscription decision. As well, there are three fairly “equal” national 

wireless networks and several regional ones in Canada. As we discuss 

subsequently, this fact also influences how one must evaluate the potential 

for vertical integration to benefit consumers as opposed to vertical 

integration leading to anticompetitive foreclosure. 

 
62. As we shall see in subsequent sections, understanding the distinctive nature of the 

“new media” platforms helps to provide invaluable context about the ability of 
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vertical integration between content aggregators and distribution platforms to 

engage in anticompetitive foreclosure. Of particular importance is the multi-

dimensional and multi-purpose nature of the broadband and wireless platforms—

rival broadband and wireless networks can be differentiated from each other based 

on numerous factors such as speed, coverage, usage allowances, voice minutes (for 

wireless) and pricing, besides content. And for content, these new distribution 

platforms will continue to face competition from traditional BDUs. 

2.3. The role of rights holders and the market for rights 
 

63. A final basic piece of contextual information is the market for acquiring 

programming rights in Canada. This is relevant for two reasons. First, rights holders 

own what is really valuable in the context of traditional television: content. Rights 

holders thus have a major stake in determining how content gets distributed. 

Typically, rights holders will want to maximize the “eyeballs” that their content 

reaches.  

64. Second, the role of rights-holders and the “rights market” is significant because 

content aggregators must negotiate for rights with these rights holders, and the 

bargaining position of such rights holders vis-à-vis content aggregators or 

integrated content aggregator-distributor firms determines who gets what and at 

what price. Rights-holders will consider which content aggregator (e.g., TV 

channel) to offer their content to, and this decision will depend significantly on the 

“footprint” of that particular aggregator.  
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65. In Canada, outside sports and French language programming, much of the most 

valuable content is imported and payments are made to foreign rights holders. The 

CRTC estimates that these payments were worth $1.15 billion in 2008.12 

66.  What is frequently observed in the Canadian context is integrated Canadian firms 

dealing with U.S. rights owners. From the U.S. rights owners’ perspective, major 

Canadian channels like Global or CTV offer roughly the same level of benefits in 

terms of maximizing the Canadian audience and the value of the relevant rights.13 

Although the CTV/Globemedia group as a whole is the largest single group in 

Canada, from a U.S. perspective it is relatively small. We subsequently return to the 

implications that these Canadian specificities have in informing the “priors” that 

regulators might develop regarding the benefits and costs of vertical integration. 

But in order to do so, we first provide the theoretical background for the assessment 

of vertical integration. 

3. VERTICAL INTEGRATION: THEORY AND EVIDENCE 
 

67. In this section we discuss the two types of rationales for vertical integration. 

Vertical integration can be motivated to realize efficiencies or it can be motivated 

because it creates market power, i.e., is anticompetitive. An effect of vertical 

integration can be exclusivity and in this section we explain the circumstances when 

it is either efficient and/or benefits downstream consumers or when it is 

anticompetitive. In this section we present the coherent explanations of when 

                                                
12 This represents spending by Canadian broadcasters on non-Canadian programming in 2008. It 

excludes affiliation payments of $281 million made by Canadian broadcasters to U.S. satellite and 
cable channels. See CRTC (2010, p.14).  

13 Note that this does not imply that these channels are equivalent in revenues, just that they offer about 
the same reach. 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 29 of 93



   
 

 
   Page 29 

exclusivity from vertical integration is profit maximizing because it creates market 

power or creates efficiencies. The goal in this section is only to identify the 

circumstances under which vertical integration is efficient or anticompetitive. For 

instance as explained in the Introduction the anticompetitive explanations show (i) 

when an integrated firm has the ability and incentive for foreclosure; (ii) when 

foreclosure negatively affects the ability of rival firms to compete; (iii) when this 

negative effect is not more than made up for by how vertical integration changes the 

incentives of the integrated firm to compete in the downstream market; and (iv) 

when the impact on the welfare of consumers, or efficiency, from the change in 

competition and the change in behavior of the vertically integrated firm is negative. 

In the next section we test these propositions against the facts in the new media 

distribution sector in Canada. Moreover, in this section we report on existing 

empirical tests of these propositions. 

3.1. What is “Vertical Integration”? 
 

68. Vertical integration or “vertical merger” refers to the merger of two firms that 

produce goods that are complements to each other. But more specifically, it refers 

to the situation in which a firm that produces a good that is an input into the 

production process of another firm. In the video programming world, a firm that 

produces content can merge with a firm that aggregates content (e.g., a studio can 

merge with a TV channel); or a content aggregator can merge with a distribution 

platform. 

69. Figure 2 is one way of understanding vertical integration and the terminology that 

we use in this report. It shows downstream firms (which produce the final good that 

is sold to consumers) and upstream firms (which produce intermediate goods that 

are sold to the downstream firm). 
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3.2. Efficiencies from Vertical Integration 
 

70. The economics literature identifies two general motivations for vertical integration 

and merger. The first is to realize efficiencies, the second is to increase market 

power.14  

71. In general efficiencies can arise because enhanced coordination made possible by 

the non-horizontal merger allows for (i) production efficiencies and savings; (ii) 

internalization of vertical externalities and alignment of incentives; (iii) transaction 

cost savings, including mitigating opportunistic behaviour; and (iv) coordination of 

pricing.15  

3.2.1. Production efficiencies and cost savings 
 

72. A number of different production efficiencies and cost savings can arise either from 

economies of scope or the enhanced coordination possible from a vertical merger. 

Economies of scope mean that costs are lower if both the upstream and downstream 

production activities are combined, rather than separate. Economies of scope might 

arise if multiple stages of the production process use the same inputs and those 

inputs are “indivisible” in the sense that a minimum amount of input is required to 

produce any output. An example of such vertical integration might be integration 

between long-distance and local telephone service companies. These services use 

many shared facilities and so there are economies of scope to be had from a single 

firm providing both services together.  

73. Potential efficiencies from coordination in both design and production arise because 

instead of using prices and markets, at an integrated firm management coordinates 

                                                
14 The presentation here follows closely that of Church (2008a, Section 7). 
15 Some might argue that all of these efficiencies arise because the enhanced coordination from 

integration reduces transaction costs. Transaction costs are the costs incurred to negotiate, reach, 
and enforce contracts. In a world of zero transaction costs contracts would be complete and 
coordination to realize efficiencies achieved independent of patterns of ownership.  
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upstream and downstream activities. For instance, it will be much easier to 

coordinate on interfaces and compatibility between rights holders and distribution 

platforms. Or when the two activities are coordinated internally there may be an 

increase in the timeliness and quality of information required for joint development 

of new products and initiatives.  

3.2.2.  Vertical externalities and exclusivity 
 

74. Externalities arise when the actions of one entity directly affect the welfare of 

another entity. The enhanced coordination enabled by a vertical merger can create 

efficiencies from (i) the alignment of incentives within the vertical structure of 

supply; and (ii) the prevention of free-riding. 

75. Investments and conduct by upstream and downstream firms that harm or benefit 

the other will cause incentive problems if there is vertical separation, but will be 

internalized if there is vertical integration. That is, in general, a vertical merger 

more closely aligns the welfare of a downstream firm with that of the upstream 

firm. For instance, a downstream firm may have to make both technology and 

marketing investments to successfully introduce a new media platform. Some of the 

benefits of this will accrue to rights holders and not the new platform. When there is 

structural separation, this leakage will reduce the incentives of the downstream firm 

to develop the new platform.  

76. In the absence of an exclusive dealing arrangement or merger between an upstream 

and downstream firm, the incentives for either firm to invest can be reduced if there 

is free riding—the ability of competing upstream or downstream firms to benefit 

from the investment without bearing any of its costs. For instance a developer of a 

new form of content may make investments that enhance the technical abilities of a 

distribution platform and may be concerned that through the distributors others will 

be able to enter with similar content. Or a distributer may be concerned that 
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competing distribution platforms may gain from its investment in a particular 

content provider or type of content if that content provider and content are not 

exclusive.  

77. Vertical integration may also internalize externalities that promote investment in 

research and development.16 In the absence of integration, commercially sensitive 

information can be “leaked” to competitors through common suppliers of 

complementary products. Moreover, since producers of complementary products 

gain from increased quality of all complements, there is also a positive externality 

from quality improvement and research and development that may not be 

internalized in the absence of integration. Integration is a means to internalize both 

externalities and hence promote innovation. 

78. Joint provision by an integrated firm of distribution and content makes it easier for 

quality assurance since it avoids the incentive to assign failure for a component or 

inferior performance to the other supplier. Joint provision makes it easier for firms 

to develop and maintain a reputation for quality and introduce new products that 

work.  

79. Joint provision by an integrated firm can solve the chicken and egg problem 

associated with network goods. Programming might be made available to a new 

distribution platform if there were subscribers; there might be subscribers if there 

was programming. An integrated firm can reduce the uncertainty subscribers have 

over the availability of programming.17 

80. Finally, exclusivity or vertical integration may solve a contracting problem for the 

rights holder or content aggregator. The content aggregator in any geographic area 

may find it optimal to license exclusively. The potential problem is that once it has 

licensed exclusively to one distributor and received royalties based on exclusivity, it 
                                                
16. For discussion of this and the next efficiency see Church (2008b, Section 4.2) and Bishop et al 

(2005).  
17 See Church and Gandal (2005). 
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has an incentive to supply other distributors in the same geographic area. 

Anticipating this, the first distributor may be reluctant to pay for exclusivity. The 

incentive to cheat on the first distributor is eliminated if the content aggregator and 

distribution platform are integrated.18 

3.2.3. Transaction costs, bargaining costs, and the holdup problem 
 

81. Vertical integration can reduce transaction costs and promote investment in specific 

assets by mitigating more effectively the holdup problem and minimizing 

bargaining costs.19 An asset is specific to a trading relationship between a given 

buyer and a given seller if it has no value to either alternative buyers or sellers. 

More generally, there is some degree of asset specificity if the asset is less valuable 

when redeployed to another use (i.e., an alternative trading partner). The quasi-rents 

associated with a specific asset are the difference between its value in the 

transaction it is intended to support and its next best alternative use. The degree of 

asset specificity is related to the extent to which the cost of the asset is sunk (i.e., 

non-recoverable if the trading relationship is terminated).  

82. The incentive difficulty associated with investments in relationship-specific assets 

is known as the holdup problem. The holdup problem involves opportunistic 

behaviour by a buyer (lower price) or seller (higher price) who attempts to 

renegotiate the terms of trade after investment in the asset. For instance, a buyer 

may have agreed to pay average total cost pre-investment, but post-investment, the 

seller will, if its capital costs are sunk, be just willing to supply even if it receives 

only its average variable costs. Anticipating that the buyer may take advantage of 

the change in the seller’s incentives post-investment and expropriate its capital 

costs, the seller will be reluctant to make the required investment. If the transaction 
                                                
18 See Church (2008a, pp. 1480-1482) and Hart and Tirole (1990) for discussion. 
19. For summaries of the transaction cost economics of vertical integration, see Church and Ware (2000, 

Chapter 3) and Joskow (2005).  

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 34 of 93



   
 

 
   Page 34 

costs associated with eliminating the risk of holdup through private contracts are 

too large, then one alternative is vertical integration, perhaps by vertical merger. In 

addition to mitigating the holdup problem and promoting incentives in investment, 

vertical integration eliminates or reduces the costs associated with adapting the 

terms of trade to changes in conditions and renegotiation (i.e., ex post bargaining 

costs). 

83. The holdup problem and costs of bargaining arise because positive transaction costs 

mean that contracts will be incomplete. Incomplete contracts mean that for certain 

states of the world or contingencies, the contract will be silent and the terms of 

trade negotiated ex post; determining the state of the world, upon which the 

contractual obligations are contingent, is difficult or impossible; and using the 

courts to enforce the contract is not costless. Contractual incompleteness opens the 

door to the holdup problem and ex post bargaining when there are specific assets. 

The greater the extent of uncertainty, the more complex and durable the input, and 

the more difficult it is to measure and verify quality, the more important contractual 

incompleteness and the more likely that concern over expropriation of quasi-rents 

and the costs of ex post bargaining will result in vertical integration. 

84. Hence vertical integration and vertical contracting (as manifested in mechanisms 

such as exclusivity) can be crucial in situations where there is a need for specific 

investment by the downstream firm in creating and developing a new market or 

service, e.g., promoting a product or service. By reducing the risks associated with 

specific investments, vertical integration might thus be especially vital in bringing 

to market a product for which demand is uncertain. Absent vertical integration or 

the ability to implement effective vertical contracts, one might see less innovation 

and fewer new products. 

85. When the two activities are coordinated internally there may be less scope for 

disagreements regarding the division of profits. Bargaining over profits and lengthy 
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contractual negotiations over content usage will be less likely to hinder 

development of a new use, market, or distribution platform for content when there 

is integration.  

3.2.4. Pricing Externalities 
 

86. Vertical integration also gives rise to internalization of pricing externalities. The 

two related pricing efficiencies are elimination of double marginalization and the 

Cournot effect. Double marginalization exists when there is market power up and 

downstream. Instead of paying a wholesale price that includes a mark-up over 

marginal cost, the integrated firm will transfer the input internally at marginal cost. 

This gives it an incentive to increase output downstream, to the benefit of 

consumers. When the downstream firm is independent it does not internalize that 

lowering its price will increase the profits of its upstream rival. Lowering the price 

increases sales and the upstream firm has a positive profit margin. When there is 

integration the integrated firm will recognize that its profit margin on its 

downstream sales equals its downstream margin plus its upstream margin. It will 

therefore have an additional incentive to lower price. 

87. Similarly the Cournot effect refers to the incentive that integration of two suppliers 

of complements will have to lower prices. When supplied separately each firm 

ignores that lowering its price increases sales and hence profits for the other 

supplier. When there is coordinated pricing, perhaps attributable to merger, the 

integrated firm will internalize the cross price effects. It will recognize that 

lowering the price of one complement will expand profitable sales of the other and 

vice-versa, resulting in lower prices for both complements which benefits 

consumers and results in higher profits. 

 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 36 of 93



   
 

 
   Page 36 

3.3.  Vertical Foreclosure 
 

88. In this section we consider the potential for anticompetitive foreclosure from 

vertical integration.20 Anticompetitive foreclosure implies that the effect of 

foreclosure is not just harmful to an upstream (customer foreclosure) or downstream 

(input foreclosure) rival, but is either inefficient (reduces total surplus) or harms 

downstream consumers. Downstream consumers could be harmed by higher prices, 

reduced variety, and/or lower quality.  

89. There are two reasons why vertical integration and merger are unlikely to be 

anticompetitive. First the anticompetitive effect of vertical integration and merger 

must be indirect since it does not directly reduce competition, as would, for 

instance, a horizontal merger that eliminates a competitor. Instead vertical 

integration must relax the competitive constraints imposed by competitors, thereby 

raising the market power of the integrated firm. This will result if vertical 

integration and merger make the products of other producers less attractive either 

because their quality is reduced or their price raised (because of higher costs). 

90. Second, vertical mergers and integration will lead to lower costs and downstream 

prices if they eliminate double marginalization. If there is market power in the 

upstream market that results in markups over marginal cost then the elimination of 

double marginalization will be a source of efficiency gains that is inherent to the 

vertical merger and integration. Lower costs for the integrated firm will give it an 

incentive to lower prices and increase output in the downstream market, to the 

benefit of consumers. 

91. The modern theories of anticompetitive harm from a vertical merger focus on how 

foreclosure either raises rivals’ costs or reduces rivals’ revenues, and how these 

                                                
20 This section draws upon Church (2008a). However here we focus only on the theories most likely to 

be relevant to integration between content aggregators and distribution platforms.  
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negative effects on rivals result in anticompetitive harm.21 The hypothesis 

associated with raising rivals’ costs typically involves input foreclosure. Input 

foreclosure occurs when the vertically integrated firm no longer sells, sells at a 

higher price, or offers a lower quality to downstream rivals and as a result the 

upstream price paid by its unintegrated rivals increases (or quality available 

declines). For an anticompetitive effect, however, not only must input foreclosure 

result in higher input prices or lower quality for downstream rivals, the effect of 

those higher input prices and/or reduced quality on the unintegrated rivals must also 

raise prices, or otherwise harm consumers, downstream. 

92. Customer foreclosure occurs when the downstream division of the integrated firm 

no longer sources supply from independent upstream firms. If the resulting 

reduction in sales volume leads to an increase in the average cost or marginal cost 

of upstream competitors, then, to the extent there is exit (because of higher average 

costs) or reduced competitive vigour (because of increased marginal costs), the 

competitive constraint these firms exert on the upstream division of the integrated 

firm will be reduced, leading to greater market power upstream and higher input 

prices. For anticompetitive customer foreclosure, the increase in input prices must 

typically lead to an increase in prices in the downstream market. 

93. The modern theories of anticompetitive foreclosure demonstrate that the indirect 

link from vertical integration or merger to an increase in market power and 

anticompetitive harm involves determining: (i) the ability and incentive for 

foreclosure; (ii) the effect of foreclosure on rivals and, in turn, how that affects their 

ability to compete; (iii) how the vertical merger changes the incentives of the 

integrated firm to compete in the downstream market; and (iv) the impact on the 

                                                
21 In this report we focus only on the most likely unilateral theories of anticompetitive foreclosure. For a 

discussion of coordinated effects, i.e., the hypothesis that vertical integration makes it easier for 
firms to collectively exercise market power by coordinating their conduct, see Church (2008a, 
Section 6). 
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welfare of consumers, or efficiency, from the change in competition and the change 

in behavior of the vertically integrated firm. 

3.3.1. Input Foreclosure 
 

94.  Input foreclosure occurs as a result of vertical integration if the price of the 

upstream input rises, raising the costs of competing downstream firms. This might 

relax the competitive constraint on the integrated firm that has access to the input at 

marginal cost. The price of the input rises because the integrated firm either stops 

supplying competing downstream firms (complete foreclosure) or continues to 

supply them but at a higher price (partial foreclosure).  

Partial Foreclosure 

95. The hypothesis is that the integrated firm has an incentive to change the behaviour 

of its upstream division post merger because it will internalize the effect on 

downstream prices when setting its optimal price in the market for the input. It will 

recognize that an additional benefit from raising the price of the input is higher 

downstream profits from an increase in prices and market power downstream. For 

an anticompetitive effect, however, not only must foreclosure result in higher input 

prices, the effect of those higher input prices on the unintegrated rivals must also 

raise prices, or otherwise harm consumers, downstream. 

96. Input foreclosure requires the upstream price to rise. However, vertical integration 

creates a cost asymmetry between the integrated and unintegrated firms. The 

integrating firm’s price for the input falls because of the internalization of double 

marginalization. As a result its output in the downstream market will rise, 

displacing the sales of its unintegrated rivals and reducing their demand for the 

input. Hence whether the price in the upstream market will rise or fall depends on 

whether the reduction in supply (from the integrated firm’s changed participation) 

exceeds the effect of the reduction in demand (from the integrated firm’s reduced 
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demand and its rivals induced reduction in demand) determines the effect on the 

upstream price. If the demand effect exceeds the supply effect the input price will 

fall and vertical integration lowers the costs of rivals. In this case the welfare of 

consumers downstream must rise since the costs of all firms downstream have 

fallen. 

97. Even if the input price rises, the downstream price could still fall if the effect on 

prices downstream of the vertical integrated firm’s lower cost (from internalizing 

double marginalization) exceeds the effect of the increase in costs of its 

unintegrated rivals. Hence even though rivals downstream are harmed, the 

efficiency advantages from vertical integration could result in gains for consumers. 

98. Indeed most analyses suggests that partial input foreclosure is never 

anticompetitive.22 The one exception finds that partial foreclosure is rarely 

anticompetitive, but when it is the integrating firm has a small share downstream, 

pre-merger margins in the upstream market are relatively low, and the unintegrated 

firm downstream has high margins and market share. In these circumstances the 

raising rivals’ cost effect may dominate the internalization of double 

marginalization.23  

99. The profitability and probability of foreclosure are further limited by the 

possibilities of a counter merger or if there is not double marginalization, i.e., 

contracts for the input in the absence of integration are at marginal cost. The 

downstream benefits from vertical integration and merger depend on the cost 

asymmetry that they create between the integrated firm and its unintegrated rivals. 

This asymmetry, however, will not be maintained if the unintegrated downstream 

rivals also merge with an unintegrated upstream firm or backwards integrate. In 

evaluating the competitive effects of vertical integration, it is important to consider 
                                                
22 See Gaudet and Long (1996), Higgins (1999), and Gilbert and Hastings (2001), and the discussion in 

Church (2008a). 
23 See Church, Majumdar, and Baldauf (2010). 
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the possibility that integration will initiate a wave of integration that will eliminate 

the advantage of the first mover, but rather than restore the status quo, result in an 

industry structure which is more competitive.24  

Complete Foreclosure 

100. An alternative situation applicable to distribution platforms and programming 

assumes that the value of a distribution platform is increasing in the variety of 

programming it comes with. Foreclosure by an integrated firm could involve not 

supplying its upstream programming to competing downstream firms (rather than 

charging a higher price as under partial foreclosure). Complete foreclosure is 

qualitatively different since it creates a demand advantage for the integrated firm 

that forecloses rather than raises the costs of rivals for programming.25 

101. An integrated system that forecloses programming access to its rival (who does 

not foreclose) will be more attractive to consumers than the rival’s platform, all 

other things being equal. Demand for the integrated platform will expand and the 

demand for the rival’s platform will contract because the integrated platform has a 

programming variety advantage. This demand effect has a direct effect on market 

share, but it also has an indirect effect through its effect on platform pricing. The 

demand effect increases the number of inframarginal consumers for the foreclosing 

firm and reduces it for the foreclosed firm. As a result, the foreclosing firm has an 

                                                
24.  Consumers will typically prefer an industry structure where all firms are vertically integrated, since 

it results in the complete elimination of double marginalization. Firms, on the other hand, will 
typically prefer the vertical structure where none are integrated.  

25 Here we follow the original model of Church and Gandal (2000) and its discussion in Church 
(2008b). The original Church and Gandal model assumes that consumers pay for programming 
separately from the platform. The extension to a situation where consumers pay a single price for 
the platform and a bundle or programming is discussed in Church (2007). The results of Church and 
Gandal (2000), it is suggested, are robust to whether consumers acquire programming with the 
platform or purchase it separately. 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 41 of 93



   
 

 
   Page 41 

incentive to increase its price, and the foreclosed firm an incentive to reduce its 

prices. 

102. Unilateral foreclosure, where one platform distributor merges with a 

programming and forecloses supply to its rival, can arise when it creates market 

power in the distribution platform market. However, it may not be profitable even 

without retaliation and it may provoke a counter merger which makes it 

unprofitable. Foreclosure involves a trade-off between lost programming profits—

from lost sales to the other distributor—in exchange for increased sales in the 

platform market and profits. It will only be profitable if the gain in the platform 

market makes up for the loss in the programming market and this will depend on 

whether there is retaliation via a counter merger since that will limit the gains in the 

platform market and increase the foregone profits in programming. The most 

effective retaliation is not to counter merge and foreclose, but instead to simply 

counter merge and internalize pricing externalities. An integrated foreclosed rival 

will have an incentive to lower its broadband distribution prices to increase its 

platform market share to sell more of its content (which does not have to compete 

with the foreclosing firm’s content). 

103. There are two sets of circumstances when the equilibrium is characterized by 

unilateral foreclosure. In an interior foreclosure equilibrium, foreclosure does not 

result in monopolization and both platforms have positive market shares. An 

interior foreclosure equilibrium happens when platforms are very differentiated and 

the marginal value of programming is relatively small. The platforms must be 

sufficiently differentiated to make retaliation unprofitable. The relatively small 

value for programming limits the lost profits from foreclosure and ensures that the 

price of the foreclosing firm’s platform increases. The reason the price of the 

foreclosed platform rises turns out to be important. 
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104. Under foreclosure, the foreclosing platform will have more programming than 

the foreclosed platform. As a result the price of programming on the foreclosing 

platform will be lower than on the foreclosed platform. If programming is 

differentiated or there is a high willingness to pay for the marginal variety of 

programming, then there will not be much of a price difference between 

programming on the two platforms. However, if programming is not differentiated 

or the willingness to pay for marginal programming is relatively low, then prices on 

the foreclosed platform will be much higher than on the foreclosing platform. As a 

result consumers not only get more gross benefit on the foreclosing platform, they 

also have a larger net benefit. The foreclosing platform can extract this extra benefit 

by raising its platform price. In these circumstances, both the price of the 

foreclosing firm’s platform and its market share increase, leading to greater 

platform market power and profits.  

105. Foreclosure leading to monopolization occurs in very different circumstances. It 

occurs when the platforms are not very differentiated and the rival cannot restore 

market share simply by integrating, since the demand effect is too large due to the 

programming variety advantage. Because foreclosure leads to monopolization in the 

absence of retaliation, the integrated firm does not forgo any programming profits.  

106. Relative to the unintegrated structure, which is the equilibrium in all other 

cases, the unilateral foreclosure outcome is inefficient. The sources of the 

inefficiency are twofold: (i) in the monopoly case, some consumers adopt a less 

preferred system, and (ii) in the duopoly case, not only do some consumers adopt a 

less preferred system, but those that remain with the foreclosed system consume 

less programming. Interestingly, it is possible that consumers (in aggregate) are 

made better off in the monopoly case if the extent of platform differentiation is 

sufficient that the platform price of the foreclosing platform is reduced by enough to 

compensate for consumption of the less preferred platform.  
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107. A limitation on the welfare results of this analysis is that the efficiency 

advantages associated with internalizing pricing externalities between the platform 

and programming. Regardless of the equilibrium, it is assumed that there is full 

coverage, that is, that all consumers purchase one system. One might expect that the 

integrated firm would recognize the gains from lowering the price of both its 

platform and programming. If it lowers its price of programming, it will expand its 

platform sales and vice versa.26 This should lead to an expansion of the market, but 

there is no opportunity for the integrated firm to expand the market and attract new 

consumers, rather than convince its rival’s consumers to switch systems by 

lowering the price of its platform. Instead, in the foreclosure equilibrium, the price 

of the platform can rise, rather than falls as predicted by internalization of the 

pricing externalities. It is likely that if there was the possibility to attract marginal 

consumers into the market, then there would be a trade off between the incentive to 

lower platform prices to expand the market and the incentive to extract surplus from 

inframarginal consumers through higher platform prices. 

108. Foreclosure equilibria do not arise when the platforms are relatively 

differentiated and consumers value additional programming, since it is either not 

profitable or would invite retaliation. When platforms are differentiated and the 

marginal value of additional programming is low, then the outcome is an interior 

foreclosure equilibrium. When the marginal value of additional programming is 

high, but the platforms are not differentiated, then the outcome is foreclosure and 

monopolization. In practice predicting the interior foreclosure equilibrium will be 

more difficult since, unlike the tipping or monopolization outcome, the market 

share gain in the platform market is restricted and not necessarily large. 

109. To see the difference between the two foreclosure equilibrium, assume 

competition between two distribution platforms and suppose there are only two 

                                                
26 This is the Cournot effect.  
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programs. For the interior foreclosure equilibrium, the platforms are relatively 

differentiated, so consumers who like one are reluctant to substitute to the other, but 

the two programs are News 1 and News 2. Hence if there is foreclosure, the price of 

programming is likely to be much less on the foreclosing platform, while the 

relatively differentiated platforms means that retaliation is not very profitable, it is 

hard to win back market share by foreclosing or lowering the price of the platform. 

On the other hand that also means that unilateral foreclosure will not result in 

tipping. 

110. Now suppose instead that the two programs are News 1 and Sports 1. Then if 

the platforms remain very differentiated, foreclosure will not be profitable, since 

there will not be much of a price difference between programming on the two 

platforms. While the foreclosing platform has more competition, the products are 

relatively differentiated (or consumers have a high willingness to pay for a second 

variety), so program prices are not much lower than the on the foreclosed platform. 

As a result net consumer benefit from programming is not large enough that the 

foreclosing platform can raise its platform price. This reduces the profitability of 

foreclosure. 

111. Finally, suppose that the two programs are News 1 and Sports 1 and the 

platforms are not very differentiated. Integration and foreclosure allow the 

foreclosing platform to wipe out the foreclosed platform. Retaliation is not 

profitable since it would involve extensive price competition between the two 

platforms. This price competition arises because in order to sell programming, 

consumers must be convinced to adopt its platform. Tipping is the outcome since 

foreclosure is profitable and there is no retaliation. 
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Programming is Endogenous 

112. A key assumption of the complete foreclosure analysis discussed in the previous 

section is that the supply of content is exogenous and fixed. If instead distributors 

can invest in the creation of new content and content is horizontally differentiated 

then the effects can be very different.27 Suppose that all programming is foreclosed, 

then the effect of integration is to provide the integrated firm with an incentive to 

sponsor additional programming content, since this provides it with an increase in 

market share downstream. As a result the decision to integrate has the structure of a 

Prisoner’s Dilemma. Both distribution platforms would be better off if neither 

integrated, but if the other does not, then each may have an incentive to integrate (if 

programming fixed costs are relatively small). The extra incentive to compete via 

programming content benefits consumers, while the profits of the firms are reduced 

relative to the unintegrated market structure. 

3.3.2. Rights Holders And Exclusivity 
 

113. Some recent work suggests that distribution platforms will have an incentive to 

avoid acquiring a programming advantage that results in tipping or monopolization 

in the downstream market. If a distribution platform acquires a large enough content 

advantage to monopolize the downstream market, the content providers will 

recognize this and competition between distributors for content will result in the 

benefits of monopolization accruing to the content providers. Hence the platform 

firms will prefer instead to not acquire content exclusivity, preferring licensing 

contracts with content providers that are not exclusive.28 In this situation 

competition for rights is not so extreme, since the consequences of losing are not 

                                                
27 See Church and Gandal (1992). 
28 See Church and Mathewson (2009). 
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exclusion. As a result both distribution platforms contract for all content and share 

the downstream market.  

114. Since rights holders are often interested in maximizing the “eyeballs” that their 

content reaches, they would opt for exclusivity only under a limited set of 

circumstances. Exclusivity might come about if the successful marketing and 

development of content might require effort and investment by the distributor, but 

absent exclusivity such effort and investment might not arise because the distributor 

would be concerned about the ability of others to free-ride upon their investment. In 

this case, exclusivity is good for consumers because it enables a new product to 

come to market. Exclusivity might also arise if it gave the distributor enough of a 

content advantage that it could tip the distribution market significantly in its 

favor—a rights-holder might agree to exclusivity if this were a strong possibility, 

because its share of rents the platform to which it has given exclusive rights might 

exceed what could be achieved absent exclusivity. 

115. If a content aggregator is vertically integrated with a BDU, then if the BDU 

withholds that channel from rival platforms, this would not normally benefit the 

rights holder because it restricts the footprint of the content aggregator. On the other 

hand, a content aggregator that has a much larger distribution footprint than its 

rivals might be in an advantageous rights acquisition position. In some countries, 

where subscription TV markets are national rather than regional, one does see 

particular platforms that have a higher market share and overall a much larger 

footprint than their rivals. If these platforms are vertically integrated into content 

aggregation and even content production, they may acquire an advantageous rights 

acquisition position that enables them to further bolster their position in the 

downstream market because they have advantages over rivals in content quality or 

content variety. 
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3.3.3. Customer Foreclosure 
 

116. Customer foreclosure occurs when the integrated firm no longer sources supply 

from upstream competitors. The foreclosure effect of the transaction is to reduce 

demand for, and hence the revenues of, upstream rivals. The demand of the 

downstream firm that integrates is now captured by the upstream division of the 

integrated firm. The hypothesis of customer foreclosure is that this reduction in 

demand reduces volumes for the upstream competitors of the integrated firm, 

leading to an increase in either its marginal or average cost. In either case, the effect 

may be to reduce the competitive constraint the unintegrated upstream firms have 

on the upstream division of the integrated firm. This happens in the short run if the 

lost volume causes an increase in the marginal cost of the unintegrated firms, 

reducing their ability to compete, or in the long run if it increases their average cost 

and induces their exit. A key consideration is identifying how the harm to rivals 

ultimately harms consumers (or efficiency). 

117. The profitability of customer foreclosure depends on continuing to supply 

competing downstream firms at higher prices post merger. Notice that this concern 

is the exact opposite of the “input foreclosure” hypothesis. The concern with input 

foreclosure was that the integrated firm would no longer supply downstream firms, 

creating market power for its rivals upstream, which increases the market power 

downstream of the integrated firm. Under customer foreclosure, the objective is to 

create market power upstream for the integrated firm. Depending on competitive 

conditions downstream, this might also lead to increased prices downstream.  

118. The single monopoly profit critique of the Chicago School explains why a 

monopolist downstream distribution platform would not have an incentive to 

exclude unaffiliated programming if it is profitable. The monopoly distribution 

platform can extract—under certain conditions—all of the monopoly profit through 

its pricing. It need not monopolize programming by denying carriage to unaffiliated 
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programming to earn its monopoly profits. If anything tying or bundling its 

distribution platform with its programming will decrease its profits if unaffiliated 

programming is a differentiated product or is produced at lower cost. In this view 

exclusion of competing program arises either to realize efficiencies or to enable 

price discrimination.29 

119. The monopoly distribution platform would like programming supplied at the 

lowest possible cost and if unaffiliated programming can be supplied at lower cost 

than it can produce itself, then carrying unaffiliated programming will likely allow 

it to earn greater profits. If unaffiliated programing is differentiated, then if it is 

excluded the value of the distribution platform for consumers who value that 

programming is reduced. They will either not subscribe or the distribution platform 

will have to lower its price to retain their subscription. Conversely, to the extent that 

offering unaffiliated programming creates value to consumers, this can be extracted 

through a higher price for the distribution platform.  

120. Excluding unaffiliated programming can be profitable, to the extent it raises its 

marginal costs of production or leads to it no longer being available, there is a 

reduction in competition in the supply of programming. This will depend on the 

extent to which the remaining suppliers of programming are good substitutes for the 

programming of the integrated firm.30 Whether foreclosure is profitable depends on 

whether the increase in profits in the upstream market exceeds the decrease in 

profits in the downstream market. While excluding unaffiliated programming can 

benefit the integrated firm, it is not costless, since it reduces the value of its service 

to some consumers. Hence there will again be a trade off between the costs and 

                                                
29 See Church (2008b) for discussion and references therein. 
30 Bernheim and Whinston (1998) focus on the increase in market power in other geographic regions 

where the integrated firm is not a distributor. The adaption by Church (2004) of Stefanadis (1998) 
considers how vertical integration and customer foreclosure results in monopolization upstream in 
the same geographic region. Both involve exit by a rival programmer from a loss of scale 
economies. 
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benefits of foreclosure. This trade off will be affected by the willingness and ability 

of consumers to switch to other distribution platforms. If rival distribution platforms 

are an appealing alternative, then gatekeeping or foreclosure of unaffiliated 

programming is not likely going to be profitable. A reduction in programming puts 

the integrated firm at a competitive disadvantage in the downstream market.  

121. A distribution platform may have an incentive to exclude affiliated 

programming if there are competing distribution platforms.31 The presence of 

competing distribution platforms puts a limit on the surplus it can extract by raising 

the price of its product in the absence of exclusion. Hence the distribution platform 

may have an incentive to exclude unaffiliated programming (customer foreclosure) 

and deny its programming to rival distribution platforms (complete input 

foreclosure). Doing so provides it with an incentive to lower the price of its service 

since the only way to earn its margin on its distribution platform is to convince 

consumers to buy its system (platform and programming), not the rival system. As a 

result the market share and profitability of the rival system fall. This has a knock on 

effect, reducing the demand for the unaffiliated programming. If there are fixed 

costs associated with the production of unaffiliated programming, then it may be 

forced to exit if the twin effect of lower prices and reduced volume mean that it is 

no longer profitable. 

122. This impacts competition among distribution platforms since the exclusion of 

the unaffiliated programming reduces the attractiveness of competing distribution 

platforms, potentially increasing the market power of the foreclosing distribution 

platform. Instead of leading to the exit of the unaffiliated programming, the 

                                                
31 Here we follow Whinston (1990) and Carleton and Waldman (2002). The analysis of Carlton and 

Waldman is similar to Whinston’s discussion of tying complements when there is an inferior 
alternative in the tying good market, but instead of eliminating an inferior rival in the primary 
market (the market in which the firm is a monopolist), the focus is on preserving that power by 
deterring entry. See Church (2008b) for discussion. See also the related discussion of double 
foreclosure in Sidak and Singer (2007). 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 50 of 93



   
 

 
   Page 50 

reduction in market size might lead to an increase in its marginal cost. This would 

result in an increase in the price of its programming to competing distributors, 

raising their costs and hence potentially reducing the competitive constraint they 

exert on the foreclosing integrated firm. 

3.4. Empirical evidence on the “efficiency” and benefits of vertical 
integration 

 
123. The transaction cost and efficiency explanations for vertical integration appear 

to be supported amply by empirical studies. Lafontaine and Slade (2007) review the 

empirical evidence for its consistency with the transaction costs and efficiency 

explanations for vertical integration. As noted in a recent survey:32  

 

They find that there is a large literature which is “overwhelmingly” consistent 
with the three main predictions of the transaction cost explanation for vertical 
integration: the greater the asset specificity, the more complex the input, and 
the more uncertain the environment the more likely the transaction will be 
organized internally. 

 

124. Similarly, reviews of the literature and empirical evidence by Joskow (2005) 

and Klein (2005) are highly supportive of the transactions cost hypotheses for 

vertical integration. Indeed, Joskow states that “It is hard to find many other areas 

in industrial organization where there is such an abundance of empirical work 

supporting a theory of firm or market structure.” 33  

125. Thus available surveys of the empirical literature tend to find that literature very 

supportive of the efficiency hypotheses for vertical integration that we advanced 

previously. However, the literature also appears to be very supportive of the idea 

that vertical integration is beneficial for consumers and for society as a whole. 
                                                
32 Church (2008a, p. 1496). 
33 Joskow (2005, p. 344). 
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126. A recent review of empirical studies on vertical integration by Lafontaine and 

Slade (2007, p. 680) concludes that  

[U]nder most circumstances, profit-maximizing vertical-integration and merger 
decisions are efficient, not just from the firms’ but also from the consumers’ 
points of view. Although there are isolated studies that contradict this claim, the 
vast majority support it. . . . We therefore conclude that, faced with a vertical 
merger, the burden of evidence should be placed on competition authorities to 
demonstrate that the merger is harmful before the practice is attacked. 

 

127. Specifically, Lafontaine and Slade review studies that detail the effects of 

vertical integration on rivals (i.e., the foreclosure effect) and on consumers; they 

then review studies that look at the effect of vertical integration on consumer 

welfare; finally, they look at the effects of vertical separation or “divorcement” 

policies. Even though the first set of studies looks only at industries which are 

known “problem” areas in the sense that they have been the subject of antitrust 

investigations, only five of the studies provide any confirmation for the foreclosure 

hypothesis in the form of market exit or an increase in rivals’ costs post-vertical 

merger. Even so, when analysis of downstream effects on consumer welfare was 

added to the mix, some studies found that welfare increased despite the 

“foreclosure” effect.  

128. Lafontaine and Slade find that thirteen out of fifteen studies that looked at the 

consumer welfare effects of vertical integration found that vertical integration 

tended to increase consumer welfare, with the remaining studies reaching 

ambiguous conclusions. Conversely, their review of the effects of divorcement or 

vertical separation policies tended to find that such policies reduced consumer 

welfare. The findings of the Lafontaine and Slade survey are supported by the 

survey on the effects of vertical integration and vertical restraints (e.g., exclusivity 

or tying arrangements) by Cooper, Froeb, O’Brien and Vita (2005). They conclude 

that the principal benefit from vertical integration is the elimination of double 

27 April 2011 Bell Canada - BNC 2010-783 Comments
Appendix A 

Page 52 of 93



   
 

 
   Page 52 

marginalization or other cost savings which firms pass on to consumers as lower 

prices. 

3.4.1. Empirical Evidence on Vertical Integration in Video Programming Markets 
 

129. There is a small empirical literature on the effects of vertical integration in 

video programming.34 It is sufficient to note here the following: 

• The literature primarily addresses customer foreclosure or gate-keeping rather 

than input foreclosure. Further, many studies or submissions in regulatory 

proceedings only go so far as to prove the existence of incentives to foreclose. 

Again, this is a necessary condition for any worries about foreclosure or vertical 

integration to even arise. But it is not a sufficient condition, and there are 

relatively few studies that then proceed to calculate consumer harm (which is 

both a necessary and sufficient requirement to prove that vertical foreclosure is 

harmful). Indeed, the literature review herein permits very little generalization, 

and thus suggests that the optimal approach to take is an approach that looks at 

the specific issues involved with a particular case. 

• The two studies that consider welfare effects of vertical integration indicate that 

if anything it was beneficial for consumers, though the results are ultimately 

somewhat ambiguous.35 

• The proceedings by the Federal Communications Commission in 

NBCU/Comcast indicates the extent of the analysis and fact intensive record 

required to assess the welfare effects of vertical integration.36 

                                                
34 See Salinger (1988), Waterman and Weiss (1996), Vita (1997), Ford and Jackson (1997), Chipty 

(2001), and Goolsbee (2007), Hazlett (2007), Sidak and Singer (2007) and Suzuki (2009). 
35 See Chipty (2001) and Suzuki (2009). Both papers show efficiency gains from vertical integration, 

but the magnitude and statistical significance of those gains or the extent to which they are passed 
onto consumers are not clear-cut. 

36 See also Rubinfeld and Singer (2001) for an analysis of the profitability of input and customer 
foreclosure in the merger of AOL and Time-Warner. 
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4. CANADA, NEW MEDIA AND LESSONS FROM ABROAD 
 

130. The fundamental Canadian regulatory issue to which we direct our attention is 

whether vertical integration helps or hinders the development of new media 

platforms: Do practices such as exclusive wireless streaming rights mean that 

provisions that currently prevent such preferential practices in the conventional 

BDU platforms should be extended to apply to new media? 

131. We provide perspective on whether the existing provisions that prevent 

programming exclusivity should be extended to new distribution platforms by 

testing the consistency of the hypotheses discussed in the previous section with the 

facts in Canada. We find that the facts are more likely to be consistent with the 

efficiency explanations for vertical integration and exclusivity than the 

anticompetitive rationales. 

132. The overwhelming evidence in the general economic literature is that vertical 

integration is a good thing. Only in a relatively limited set of circumstances does 

vertical integration lead to anticompetitive foreclosure. The relevant question then 

is whether Canadian wireless and broadband distribution platforms and the 

associated “markets” show characteristics that make them susceptible to 

anticompetitive foreclosure and whether there are likely to be offsetting nonprice 

efficiencies. 

133. In what follows, we show that vertical integration between content and new 

distribution platforms is not likely to be anticompetitive and is likely motivated by 

efficiencies. This suggests that regulatory intervention is not required, at least not 

without considerably more analysis and a detailed factual record.  
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4.1. Canadian facts versus the theory of input foreclosure 
 

134. In Section 3, we discussed the circumstances under which partial and complete 

input foreclosure are legitimate concerns. With respect to partial foreclosure, there 

is very little support in the literature for the notion that vertical integration creates 

serious concerns around integrated firms’ ability to raise the costs of their rivals. 

The one circumstance identified in the literature where partial foreclosure might be 

a concern involves firms that have very asymmetrical positions in the downstream 

market—i.e., there are large differences in margins and market shares between 

these firms. Even if this were the case, the partial foreclosure concern would arise 

because of the vertical integration of a relatively small downstream firm with an 

upstream firm. Given that there are two sizeable rival broadband distribution 

platforms in each Canadian regional market, and three roughly equivalent national 

wireless networks, it would not appear that the circumstances in either the 

broadband or the wireless market match the conditions identified in the theoretical 

literature. 

135. With respect to the more frequently discussed case of complete input 

foreclosure, in Sections 3 we showed that input foreclosure—the denial of 

programming content to rivals—might be a concern where either content has a high 

marginal value, but platforms are not differentiated, or platforms are highly 

differentiated but content has a relatively small marginal value. In Canadian 

broadband markets and wireless markets platforms are likely differentiated. 

136. Both the nature of the platform and the content available from the platform are 

highly material to consumers in the Canadian wireless and Internet spaces. Thus if 

one broadband service provider were able to offer a significant amount of valuable 

content that its rivals were not, this may be one factor that could cause customers of 

that rival provider to switch. On the other hand, Internet video programming 

content is still largely complementary to broadcast content. Consumers also care 
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greatly about other aspects of their broadband service. Pricing and bundling with 

other services (voice, wireless, and television) are also important drivers of the 

decision to choose one broadband service provider over another. Network quality, 

network speeds and usage allowances are other important properties of the 

broadband subscription decision. For instance, a subset of customers that are highly 

interested in generous usage allowances and download speeds are interested in these 

attributes because they are useful in accessing other forms of entertainment such as 

video-gaming and the like. For instance, for someone who is on Rogers’ 50 Mbps 

broadband tier, the ability to play World of Warcraft rather than view Internet 

versions of broadcast TV shows might be the pivotal factor in their subscription 

decision. In short, while content is extremely important, the reality is that there is a 

lot of Internet “content” that is out there—and this “content” is not necessarily tied 

to television or broadcast content.  

137. Currently, if one broadband service provider were able to sign “exclusives” with 

Facebook or YouTube, this would represent the type of content advantage that 

might well tip the broadband distribution market.  

138. It is far less likely that live streaming of sporting events would have a similar 

effect. This is because consumers may strongly prefer to watch such events on 

conventional television rather than the Internet: the advantages of conventional 

television include a high quality picture, use of existing sets with large screens, and 

it is easier to watch these events socially.  

139. At present, given the role of the Internet in further distribution or “second 

window” distribution of broadcasting content, it is difficult for any firm to use 

conventional television programming to foreclose its rivals since such content 

would have a relatively marginal role in enticing consumers to switch. For example, 

the content that BCE has acquired through CTV is content that is available to 

virtually all TV viewers in Canada. While there may be significant value in 
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providing Internet versions of the relevant programming that makes up CTV’s 

content offering, the fact that this content is ubiquitously available on another 

medium (through conventional BDUs) and is also but one part of a vast Internet 

content portfolio means that denial of such content to a rival broadband platform is 

unlikely to substantially change the competitive balance between Bell and its rival 

platforms.  

140. Thus it seems unlikely to us that integration and foreclosure would result in 

monopolization or tipping in broadband platforms. Indeed we would expect that 

existing rival networks with substantial sunk costs would fight back by lowering 

their prices to retain market share.  

141. Moreover, a foreclosing firm might anticipate that foreclosure would be met by 

retaliation given the extent of vertical integration in the Canadian broadcasting 

sector. For example, if BCE restricts the availability of some of its Internet content 

to only its own broadband customers, its rivals can retaliate by doing the same. 

Unless BCE possesses an enduring advantage in the right sort of content, it is not 

obvious why it should pursue a strategy that actually reduces the available eyeballs 

for that content and the available stream of advertising revenues, especially when 

doing so might result in other firms withholding their own affiliated content from 

BCE. Indeed the analysis of complete foreclosure indicates that the most effective 

retaliation is not to counter merge and foreclose, but instead to simply counter 

merge and internalize pricing externalities. An integrated foreclosed rival will have 

an incentive to lower its broadband distribution prices to increase its platform 

market share to sell more of its content (which does not have to compete with the 

foreclosing firm’s content). The built in retaliation of existing integrated firms 

suggests it is unlikely that there will be a foreclosure equilibrium.  

142. Crucially, vertical integration in Canada involves the integration of what are 

essentially content aggregators and content distribution platforms. In the United 
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States, content aggregators are sometimes major content producers and major 

rights-holders to content. The situation in Canada thus allows more possibilities for 

credible retaliation by un-integrated firms that can either create or acquire content 

aggregation capabilities presumably far more easily than they can acquire content 

production capabilities. 

143. The theory of complete foreclosure indicates the possibility of profitable 

foreclosure even if it does not result in tipping. While the existence of built in 

retaliation makes foreclosure in these circumstances unprofitable, it is also unlikely 

that even without retaliation that it would be profitable. The reason is that the 

profitability of foreclosure depends on what happens to the relative price of content 

on the foreclosed and foreclosing networks. Given the amount of content on the 

internet, both in general, and conventional television, it seems unlikely that 

foreclosure by a Canadian new media platform would result in the substantial 

changes in competition required for foreclosure to be profitable.  

4.2. Rights acquisition considerations: Why enduring content advantages 
are unlikely to materialize 

 
144. In the previous discussion, we indicated that particularly with respect to “new 

media” distribution platform, it is rather difficult to imagine any firm winning the 

type of content advantage that would result in a tipping of the downstream market. 

In particular, the type of “programmed” or “copyrighted” television content that is 

under discussion here, is but one part of a complex content “ecosystem”, and likely 

not the pivotal part. 

145. However even if such content is likely to play an increasingly important part in 

the new media content ecosystem, vertically integrated Canadian firms are 

relatively symmetrical in their ability to acquire content, and this in turn informs 

their likely behavior with respect to exclusivity or “foreclosure.” 
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146. Consider Rogers and BCE, for example, which compete in Ontario. Rogers 

owns CityTV and SportsNet, while BCE owns CTV and through CTV, owns TSN. 

BCE might be said to have a programming advantage over Rogers, but as BDUs in 

the Ontario market, Rogers has a larger distribution platform. With the exception of 

some rights, such as sports rights, much of the most valuable content that Rogers 

and BCE would seek to acquire would involve them buying such content from U.S. 

rights holders. Suppose that what is at stake is a “rights package” that includes both 

broadcast distribution rights and Internet transmission rights. Existing rules ensure 

that the broadcast content must be made available to other BDUs. However, if BCE 

or Rogers proposed to reserve Internet viewing only for their own subscribers in 

their home territories, this is unlikely to represent the best strategy for BCE and 

Rogers or for the relevant rights holders. Indeed, as discussed previously, rights 

holders should be very reluctant in general to agree to such exclusivity unless they 

can be sure that the market will tip in favor of the platform that gains exclusivity or 

there were countervailing efficiency benefits. 

147. In general, exclusivity would certainly mean foregone advertising revenues and 

eyeballs, and the fact that Rogers might win some valuable content and BCE other 

valuable content that each could withhold from the other would make it even more 

unlikely that any one side could “tip” the broadband distribution market towards 

itself. 

4.3. Further competition for “new media” rights acquisition: Online Video 
Distribution 

 
148. Another way in which the rights acquisition for Internet distribution of 

programmed content might differ in Canada from elsewhere is the relative position 

of Canadian firms compared to online video distributors. 
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149. First, the fact that NetFlix and other potential video distributors might have 

achieved substantial scale in the much larger American market means that they 

have a potential advantage relative to Canadian integrated firms. Second, an 

“exclusive’ arrangement with an online video distributor still gives a rights-holder 

the opportunity to have their content reach every Canadian broadband home. 

Although an online video distributor’s streaming service may not run advertising, 

having a content advantage relative to everyone else might result in it being able to 

charge higher subscription fees or gain more subscribers. In short, the value of an 

exclusive for an online video distributor might be substantial, and unlike the case 

with Canadian integrated firms exclusivity does not imply restricting the potential 

addressable market for the content. 

150. Third, online video distributors may well benefit if rights holders start licensing 

Internet content on a North American basis. This might simplify matters for rights 

holders, and reduce the transactions costs associated with separately negotiating 

Canadian rights. To the extent that Internet distribution rights can be separated from 

broadcast distribution rights, it seems possible to envisage a market structure in 

which “traditional” firms win broadcast distribution rights but new online video 

distributors provide the most attractive option for Internet distribution of certain 

types of video content.37 

151. These considerations with respect to online video distributors further mitigate 

against the possibility that any vertically integrated firm could acquire sufficiently 

                                                
37 To be sure, there will be counter-considerations in that there are possibly synergies, reduced 

transactions costs and the like associated with bundling Internet or other “new media” rights, in 
which the integrated firms may be able to retain their position. The point of the discussion above 
however is that there are many “unknowns” with respect to future market outcomes and market 
structure that it seems premature and unwise to conclude that the position of vertically integrated 
firms will strengthen to the point where one firm might acquire the sort of content advantage that 
does make it possible to “tip” the downstream market, something that does not seem feasible 
currently. 
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superior content that it could begin to lock out competitors from the distribution 

market. 

4.4. Wireless platforms 
 

152. The discussion above largely deals with both Internet and wireless distribution 

platforms, but there are some specific circumstances in the wireless market that are 

also worth discussing. The wireless market in Canada features three national 

wireless networks. Again, if there is competition between these firms for the 

acquisition of wireless distribution rights, the firms would appear to be similarly 

positioned, save for the potential advantages that BCE and Rogers could have 

because they own TV channels with whom rights holders have existing 

arrangements. However, these “advantages” are efficiency-related and not anti-

competitive, and any exclusivity that is linked to these rights acquisition advantages 

may also be efficient for consumers in the sense that it is required to bring new 

products to market. 

153. Further, the fact that “exclusivity” or “foreclosure” mean that given wireless 

content can reach at most 30% of the potential market would tend to mitigate 

against rights holders favoring exclusivity in an effort to extract a greater share of 

the available rents. 

154. This is particularly the case since wireless video programming content is less 

pivotal to the wireless subscription decision as Internet content is to the choice of 

broadband service provider. This is likely to change, perhaps significantly and 

perhaps very rapidly, in coming years, but at the present time, by reducing the 

available market for the product, all else equal, the foreclosing firm reduces the 

rents that are available from distribution of the content. 

155. As we discuss subsequently, the more likely reason that one might see 

“exclusive” deals and the like in wireless markets is that development of content for 
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such markets requires significant complementary investment from network owners 

and exclusivity is a mechanism by which that investment can be protected from the 

possibility of free-riding conduct by rival networks. 

4.5. Gatekeeping 
 

156. Finally, it is worth considering the other type of foreclosure that we have 

addressed in this paper. This is “customer foreclosure”—the denial of the platform 

to producers or aggregators of content that are not affiliated with the platform 

owner. 

157. Such “gate-keeping” behavior is relevant to wireless and wired broadband 

networks in the context of websites operated by online video distributors like 

NetFlix. Of course, it is not at all clear that firms “gate keep” because of 

competitive considerations. Since vertical integration eliminates double 

marginalization firms will find it cheaper to carry their affiliated content rather than 

to carry unaffiliated content. Further, the studies of video programming that 

establish customer foreclosure tend to find that integrated firms carry their own 

marginal channels in preference to marginal channels supplied by unaffiliated 

programmers. It is difficult to imagine that truly important content will be denied a 

platform, since if the platform owner faces competition from rival distribution 

platforms, it will typically lose more than it would gain because it is denying its 

own customers of valuable programming. Indeed, valuable programming enhances 

the value of the distribution platform. 

158. These same considerations apply to Internet (and wireless) distribution. Firms 

will have little incentive to deny platform access to content and programming that 

enhances the value of their distribution platform. Indeed their incentives would be 

to welcome such programming.  
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159. In the Canadian market, consider the incentives of Canadian broadband service 

providers to deny their customers access to an online video distributor. First of all, 

broadband service providers are in competition with each other and if that online 

video distributor is an important content site, all else equal, firms will lose out if 

they deny their customers access to it. Second, the attractiveness of an online video 

distributor as a content site means that double foreclosure wherein the exit of 

upstream firms is subsequently used as an opportunity to then squeeze out rival 

platforms via denial of programming access is problematic to apply. If, for example, 

BCE denied its customers access to an online video distributor, this would make 

economic sense only if (i) BCE would not lose too many customers or too much 

revenue as a result of defections to rival networks that do carry it, (ii) BCE could 

force the exit of the online video distributor from the market (in this case, Ontario 

and Quebec) or severely retard its activities in Canada, (iii) BCE’s remaining 

programming absent the online video distributor is much more attractive than that 

of any rivals, such that it could tip the market by denying such programming to 

rivals. Needless to say, this does not fit the reality of the Canadian broadband 

market (or the wireless market) as discussed above. 

160. It might be argued that because online video distributor users generate 

substantial capacity burdens on broadband distribution networks, and if the network 

owners cannot appropriate some of the “rents” that are generated as a result of 

content such as the online video distributor being available, they may be unwilling 

to carry it on their networks. This situation might be labeled a “vertical externality.” 

However, to the extent that the online video distributor provides much sought after 

content that has value to customers, then carrying such content enhances customers’ 

willingness-to-pay for broadband services.  

161. Broadband network owners should thus be able to capture some of this 

increased value in the form of higher subscription fees and the like. In any case, in 
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Canada, the fact that broadband providers already sell subscriptions according to 

usage levels and desired speeds reflects the fact that broadband providers anticipate 

future capacity costs and devise pricing mechanisms that efficiently allocate these 

capacity costs among consumers. Heavy online video users would typically 

subscribe to a higher speed and/or higher usage bracket (or at least the pricing 

mechanisms used given them strong incentives to do so). Clearly for services that 

impose investment demands on networks but for which demand is uncertain (such 

as wireless streaming of live events), it may not be possible to resolve the vertical 

externality problem, in which case vertical integration and exclusivity between 

content provider and network owner might be the solution. 

162. It is hard to see that denial by any of the relatively small new media distribution 

platforms in Canada would affect the supply of programming—a necessary 

condition for customer foreclosure. The extent of these markets, relative to 

traditional broadcasting distribution undertakings world wide, is very small. Hence 

denial of access is unlikely to materially affect the market power of the integrated 

firm in any upstream or downstream market. This means that the creation of market 

power cannot be the rationale for customer foreclosure. In general one should not 

expect to see that valuable programming content being locked out of new media 

distribution platforms in Canada.  

4.6. Efficiency motivations: Why we see vertical integration in “new” 
distribution platforms 

 
163. The previous discussion dealt solely with why the circumstances in Canadian 

broadband and wireless markets, to a perhaps greater extent than in some other 

places, do not suggest a significant potential for vertically integrated firms to 

engage in anticompetitive foreclosure. 
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164. The obvious explanation for why we nonetheless see vertical integration and 

practices such as exclusive distribution rights in the new media platforms is that 

such practices are efficient in that they reduce transaction costs, reduce the 

possibility that relationship-specific investments will be expropriated via 

opportunistic behavior, and serve to align incentives between upstream and 

downstream firms. 

165. It is not uncommon to see vertical integration or vertical restraints such as 

exclusivity apply in situations where new products are being brought to market. 

This is because successfully promoting and marketing the new product might 

require firms at all vertical levels of the production chain to actively participate. 

The Apple iPhone provides an example. In 2007, demand for expensive 

smartphones was not established. Consumers were not aware of the experience that 

could be had using these phones. The now familiar idea of “downloading apps” was 

then exotic. In order to successfully induce uptake of such phones, Apple had to 

secure the participation of wireless network owners. These network owners would 

have to offer generous handset subsidies and attractive voice and data plans; they 

would also have to market the iPhone; and they would have to make substantial 

investments in network capacity. 

166. Thus in 2007, Apple sought exclusivity arrangements with operators in major 

markets wherever laws permitted it to do so (in some European countries, 

antediluvian laws on vertical restraints prevented it from doing so). Once demand 

for the iPhone was established and the phone’s initial success proved highly self-

sustaining, exclusivity deals were abandoned.  

167. Similarly, in the distribution of wireless streaming content, one might expect to 

see exclusivity until demand for such content is truly well established. The nature of 

the content is material as well. We know, for example, that many people already 

watch YouTube and other streaming services on their wireless phones. Demand for 
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viewing live events on smartphones and other cellular devices is less established. 

Further, if such events are to be streamed live to users’ phones and positioned as a 

potential substitute for watching this either on television or via a highly reliable 

fixed Internet connection, investments in capacity must be made that guarantee 

quality of service.  

168. In this context, exclusivity enables the investment to take place because the 

platform (the network owner) is given a high share of the rewards from the 

successful development of the new product. This same mechanism also gives the 

platform owner an incentive to invest in marketing and further developing the new 

product. The rationale for exclusivity would vanish, however, if it became obvious 

that there was significant demand for the product. Network owners would welcome 

content that potentially increases the demand for their own platform, or increases 

consumers’ willingness-to-pay for the platform. Provided they could appropriate 

some of this increase in value, they will be willing to make additional network 

investment, whereas the product might not require significant marketing efforts 

from the network owners. One would thus expect to see exclusivity arrangements in 

the wireless distribution arena less frequent as the demand for the type of wireless 

content currently subject to exclusive distribution arrangements becomes more 

established. 

169.  For the current time, however, exclusivity and other vertical relationships 

should be seen as a way to facilitate the development of new content. If such 

arrangements were banned, then instead of promoting greater choice and greater 

innovation in terms of content production for wireless and new media platforms 

generally, the effect could be to ensure that new products do not come to market. As 

a concrete example, consider the “exclusivity” associated with streaming Olympic 

content to the phones of Bell Mobility customers. Had such exclusivity not been 

permitted, it is quite likely that instead of the desired result of all mobile networks’ 
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customers having access to the relevant content, nobody would have had access to 

such content. 

170. With respect to vertical integration more generally, one must also keep in mind 

that having affiliated content arms reduces programming costs for distributors, and 

it reduces the transaction costs associated with negotiating for programming. With 

respect to new media platforms, it gives distributors security in knowing that 

content will be reliably available for platforms such as fibre-to-the-home and fibre-

to-the-node broadband networks that they are investing billions of dollars in 

providing. While large distribution platforms would anyway have secured content, 

vertical integration reduces the costs and risks associated with doing so. 

4.7. Differences with other countries 
 

171. In some other circumstances, in other countries, the conditions described above 

might not hold. Thus in the U.K. for instance, BSKYB might be deemed to possess 

some unique rights acquisition advantages, and at least with respect to traditional 

distribution, this might make foreclosure more credible and more attractive. Some 

of the advantages that BSKY B possesses include: (a) the fact that it is 39% owned 

by News Corp (and may soon be 100% owned) which in turn owns Fox and 20th 

Century Fox, who are major content producers in their own right;38 it has financial 

resources and financial backing that few other firms can match; as a BDU, it has 

70% of the national market (although only 50% of households subscribe to a BDU). 

172. In addition, Sky’s distribution platform has an even more dominant share of the 

market in supplying commercial premises than it does at the residential level. This 

is particularly relevant in Britain, where many sporting contests are broadcast and 

watched in commercial premises such as public houses. 

                                                
38 For example, whereas the British terrestrial TV channels produce many of their own hit shows. 
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173. In a slightly different vein, consider the NBCU/Comcast merger in the United 

States. First, the catalogs of NBC and Universal studios represent the type of 

properties that might (if not just yet) confer a substantial programming advantage 

all else equal. Second, by withholding NBC and Universal programming from the 

likes of NetFlix, Comcast can weaken NetFlix’s position in the video distribution 

market and thus prevent more of its own subscribers from cutting the cable cord. 

Note however that in the short-run foreclosing its competitors in the broadband 

distribution market itself would be difficult for Comcast, even if it were armed with 

NBC’s content portfolio. The point we wish to make, however, is merely that the 

possibilities and probabilities of foreclosing behavior seem greater in the Comcast 

case than they do in the cases of vertically integrated Canadian firms. 

174. Comparative to these examples, the relatively undifferentiated position of 

Canadian integrated firms on a global scale combined with the relatively high 

dependence on foreign (mainly American) programming content renders 

foreclosing behavior in Canada especially unlikely, and also argues for caution in 

applying remedies from other markets to Canada. 

4.8. Regulatory responses 
 

175. The preceding section carries a clear message for Canadian regulation. The 

market for distributing the type of video programming content that is under 

discussion over broadband and wireless networks is a market very much in a state 

of rapid development. Currently, the viewing of content that is usually also 

available on television over broadband and wireless networks has not yet resulted in 

broadband and wireless networks being a substitute for traditional BDUs. Further, 

even if it did become a substitute for cable television, it is difficult to predict the 

impact that this will have on various competitors in the distribution landscape. Thus 

online video distributors such as Netflix might be seen as the main beneficiaries of 
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such a trend; yet it should equally be true that as Internet content becomes more 

valuable and as consumers cut their cable cords, the value of the broadband 

platforms owned by horizontally integrated cable and telecom firms should 

increase, and this should translate into higher subscription fees for broadband 

service and more demand for higher-speed services.39 

176. Similarly, with regards to acquisition of Internet and wireless distribution rights, 

it is impossible to predict winners and losers with any confidence. On the one hand, 

it may be in the interests of rights-holders (because it might be more convenient and 

because there may be value in maintain long-term relationships which are good for 

sustaining complementary investment) to negotiate broadcast, Internet and wireless 

rights as a “package.” If so, this may help Canadian BDU-Broadband providers that 

possess a content arm to maintain their current position, although foreclosure is 

very unlikely given the symmetry between these players. On the other hand, it may 

be more convenient for rights-holders to negotiate, for example, Internet or “second 

window” rights with a single entity that operates across both the U.S. and Canadian 

markets, rather than negotiating separate Canadian rights. In this case, an online 

video distributor such as Netflix stands to gain, and the possibility of foreclosure by 

any Canadian integrated firm becomes even more remote. 

177. Given these circumstances, and given the lack of any rigorous investigation of 

actual cases of foreclosure and actual consumer harm from such foreclosure in the 

Canadian new media distribution platforms it might seem premature, perhaps in the 

extreme, to extend per se or ex ante rules to this sphere.  

                                                
39 It should be noted that to the extent Canadian BDU-broadband providers have concerns about Netflix 

drawing away viewers not just from their own web portals but also from their subscription TV 
services, these concerns are not linked to vertical integration, but to horizontal integration across 
different lines of business (subscription TV, broadband service, wireless service etc). 
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178. Not only are there well-supported efficiency reasons for vertical integration 

between firms, but there is also the important role that vertical integration plays in 

helping to bring innovations to market.  

179. In this context, it is worth offering a reminder of how traditional utility-style 

regulation arose in the telephone industry in the first place. It was not obvious or 

pre-ordained that telephone service was a natural monopoly and that vertical 

integration between local and long-distance services was inevitable. Indeed for a 

period in the early 1900s, there was a great deal of entry and potential competition 

to AT&T. Only with the signing of the Kingsbury Commitment in 1913—an 

agreement which tacitly allowed monopolization of the industry by AT&T in return 

for universal telephone service—did regulation really enter the picture (for instance, 

with the formation of the FCC in 1934). The point here is that in the 1880s and 

1890s and 1900s it was not obvious that this industry was a “natural monopoly” and 

it was thus not appropriate to impose natural monopoly regulation upon the 

industry. Only when AT&T’s dominance was established – i.e., that a clear and 

enduring trend in the industry became visible—did regulation take hold.  

180. Any efforts to regulate Canadian new media distribution platforms must then 

rely upon a strong demonstration of clear industry trends—clear evidence of 

durable and significant market power for the potentially regulated firms—that 

simply does not exist today. Instead, efforts to regulate away market power that 

simply does not exist today and may never exist might have substantially counter-

productive consequences because they may prevent experimentation with business 

models, and such experimentation is the key to successfully monetizing investments 

in innovative new products and content. Again, here it is worth noting that in the 

U.S., U.K. and Canada, to the extent that there are ex ante regulations—e.g., rules 

that prevent denial of programming to rival distributors—these rules have emerged 
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out of voluminous regulatory files that dealt with allegations of exclusive behavior 

and the like.  

181. In this context, we can only conclude that any efforts to extend such regulation 

to new media might be breaking new ground in that they would rest on uniquely 

strong presumptions (instead of evidence) regarding the future contours of the 

industry. Such highly precautionary regulation might break unfortunate new 

ground. 
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June 1998.

! •! Panelist, Antitrust and Telecommunications, Global Networking '97 Conference, Calgary, 
June 1997.

! •! "Network Industries, Intellectual Property Rights, and Competition Policy." presented at 
Author's Symposium on Competition Policy, Intellectual Property Rights and International 
Economic Integration, Ottawa, May 1996.

! •! Panelist, Symposium on Barriers to Entry, Bureau of Competition Policy, Ottawa, March 
1995.

! •! "Branded Ingredient Strategies," presented at the Summer Conference on Industrial 
Organization, University of British Columbia, Vancouver, August 1994.

! •! "Equilibrium Foreclosure and Complementary Products," the Annual Meetings of the 
European Association for Research in Industrial Economics, Tel-Aviv, September 1993, the 
Annual Meeting of the Canadian Economics Association, Ottawa, June 1993 and the Mini-
Conference on Network Economics at Tel Aviv University, July 1992.

! •! "Competition Policy and the Intercity Passenger Transportation System in Canada," 
presented at the Van Horne Institute for International Transportation and Regulatory Affairs 
symposium on The Final Report of the Royal Commission on National Passenger 
Transportation, The University of Calgary, February 1993.

!  •! "Integration, Complementary Products and Variety," presented at the Annual Meeting of the 
Canadian Economics Association, Prince Edward Island, June 1992 and 
Telecommunications Research Policy Conference, Solomons Island, MA, September 1991.

! •! "The Role of Limit Pricing in Sequential Entry Models," presented at the Twenty-Fifth 
Annual Meeting of the Canadian Economics Association, Kingston, June 1991.

! •! "Commodity Price Regulation in Canada: A Survey of the Main Issues," presented at the 
Fifth Annual Regulatory Educational Conference, Canadian Association of Members of 
Public Utility Tribunals, May 1991.
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! •! "Complementary Network Externalities and Technological Adoption," at the Twenty-Fourth 
Annual Meeting of the Canadian Economics Association, Victoria, June 1990 and at the 
Fifteenth Canadian Economic Theory Conference, Vancouver, June 1990.

_______________________________________
Invited Seminars

! •! Faculty of Commerce and Business Administration, University of British Columbia, April 
2002!

! •! Department of Economics, University of Toronto, March 2002
! •! School of Business & Economics, Wilfred Laurier University March 2002
! •! Competition Bureau, January 2002
! •! Department of Economics, University of Laval, April 1996
! •! Department of Economics, Carleton University, Ottawa, January 1996
! •! Stern School of Business, New York University, December 1995
! •! Bureau of Competition Policy, Industry Canada, Ottawa, March 1994
! •! Department of Economics, Simon Fraser University, November 1992
! •! Department of Economics, University of Victoria, November 1992
! •! Department of Economics, University of Toronto, October 1991
! •! Department of Economics, Queen's University, Kingston, October 1991
! •! Department of Economics, University of Alberta, February 1990

_______________________________________
Refereeing 

! ! American Economic Review, Canadian Journal of Agricultural Economics, Canadian 
Journal of Economics, Canadian Journal of Political Science, Canadian Public Policy, 
C.D. Howe Institute, Energy Journal, European Economic Review, FCAR, Information 
Economics and Policy, International Economics and Economic Policy, International 
Economic Review, International Journal of the Economics of Business, International 
Journal of Industrial Organization, Journal of Econometrics, Journal of Economic 
Behavior and Organization, Journal of Economic Education, Journal of Economic 
Psychology, Journal of Economics, Journal of Economics and Business, Journal of 
Economics and Management Strategy, Journal of Industrial Economics, Journal of 
International Economics, Journal of Law, Economics, & Organization, Management 
Science, Marketing Science, National Science Foundation, RAND Journal of Economics, 
Journal of Economic Surveys, Review of Industrial Organization, Review of Network 
Economics, Routledge , SSHRC, University of Cambridge Press.
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_______________________________________
Professional Service

! •! Chair Canadian Bar Association National Competition Law Section Economics and Law 
Committee, 2005-2007.

! •! Vice-Chair Canadian Bar Association National Competition Law Section Economics and 
Law Committee, 2004-2005.

! •! Juror, James M. Bocking Memorial Award, Canadian Bar Association National 
Competition Law Section, 2006, 2007, 2008, 2009, 2010.

! •! Co-Editor, Journal of Economics & Management Strategy, 2001-2007.
! •! Editorial Board, Canadian Journal of Economics, 1993-1996.
! •! Theme Head Economics Sessions and Programme Committee, International 

Telecommunications Society and the International Council for Computer Education 
Global Networking '97 Conference, Calgary, June 1997.

! •! Organizer, Roundtable on Vertical Mergers, Competition Committee, Directorate for 
Financial and Enterprise Affairs, OECD, Paris, 2007. See http://www.oecd.org/dataoecd/
25/49/39891031.pdf

! •! Organizer, Roundtable on Buyer Power, Competition Committee, Directorate for 
Financial and Enterprise Affairs, OECD, Paris, 2008. See http://www.oecd.org/dataoecd/
38/63/44445750.pdf

! •! External Examiner for E. Croft Ph.D, Policy Programme, Faculty of Commerce and 
Business Administration, University of British Columbia, April 1999, B. Isaacs Ph.D, 
Department of Economics, Simon Fraser University, May 2000, and J. Landa Ph. D, 
Department of Economics Carleton University May 2001

! •! House of Commons Standing Committee on Industry, Science and Technology 
Roundtable Participant on Competition Policy, December 2001.

! •! House of Commons Standing Committee on Industry, Science and Technology, 
Deregulation of Telecommunications, February 2007.

_______________________________________
Teaching Experience

! Graduate
! •! Ph.D. Micro Theory
! •! Industrial Organization
! •! Regulatory Economics
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Undergraduate
! •! Regulatory Economics
! •! Competition Policy
! •! Honours Micro Theory
! •! Industrial Organization
! •! Intermediate Microeconomics
!
! Professional
! •! Regulatory economics through the Centre for Regulatory Affairs.
! •! Principles of Microeconomics, Industrial Organization and Competition Policy for the 

Competition Bureau.

_______________________________________
Graduate Student Supervision/Examination

! Completed
! •! Supervisor, M. Ec. Programme, Mark Larsen, "Calgary Crossfield Sour Gas: A Case 

Study in the Costs of Regulation," Department of Economics, University of Calgary, 
1993.

! •! Supervisor, M. A. Programme, George Given, "The Dynamics of Industries Characterized 
by Complementary Network Externalities," Department of Economics, University of 
Calgary, 1994.

! •! Supervisor, M. Ec. Programme, R. Allan Wood, "Subsidies to Municipal Golfers in 
Calgary, AB. ," Department of Economics, University of Calgary, 1995.

! •! Supervisor, M. A. Programme, Marcy Cochlan, "Branded Ingredient Strategies," 
Department of Economics, University of Calgary, 1995.

! •! Supervisor, M. Ec. Programme, Shaun Hatch, "Optimal Pricing and the Allocation of 
Water Under Uncertainty: A Stochastic Nonlinear Programming Approach," Department 
of Economics, University of Calgary, 1995.

! •! Supervisor, M. A. Programme, Denelle Peacey, "Priority Pricing," Department of 
Economics, University of Calgary, 1995.

! •! Supervisor, M.A. Programme, Michael Turner, "Analysis of Product Upgrades in 
Computer Software," Department of Economics, University of Calgary, 1999.

! •! Supervisor, M.A. Programme, Kurtis Hildebrandt, "Market Dominance and Innovation in 
Computer Software Markets," Department of Economics, University of Calgary, 1999.

! •! Supervisor, M.A. Programme, Alex Harris, "Optimal Multiproduct Tolling on an Oil 
Pipeline," Department of Economics, University of Calgary, 2000.
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! •! Supervisor, M.A. Programme, Noelle Bacalso, "Conceptual Hazards Associated with 
Power Purchase Arrangements," Department of Economics, University of Calgary, 2000.

! •! Supervisor, M.A. Programme, Laura Jolles, “Antitrust Logit Model,” Department of 
Economics, University of Calgary, 2005.

! •! Supervisor, M.A. Programme, Mohamed Amery, “The Procurement of Ancillary Services 
in Alberta,” Department of Economics, University of Calgary, 2007.

! •! Supervisor, M.A. Programme, Graham Thomson, “Optimal Price Cap Regulation,” 
Department of Economics, University of Calgary, 2008

! •! Supervisor, M. A. Programme, Kevin Wipond, “ Market Power in the Alberta Electrical 
Industry,” Department of Economics, University of Calgary, 2008.

 •! Supervisor, M.A. Programme, Nicholas Janota, “Introducing Competition into Regulated 
Network Industries: From Hierarchies to Markets in Canada’s Railroad Industry,” 
Department of Economics, University of Calgary, 2009.

! •! Supervisor, M.A. Programme, Cory Temple, “A Beggars’ Banquet? Copyright, 
Compensation Alternatives, and Music in the Digital Economy,” Department of 
Economics, University of Calgary, 2010.

! •! Supervisor, Ph.D. Programme, David Krause, "Internalizing Network Externalities," 
Department of Economics, University of Calgary, 2002.

! •! Supervisory Committee, Ph.D. Programme, Lucia Vojtassak, “Equilibrium Concepts in 
Exhaustible Resource Economics.” Department of Economics, University of Calgary, 
2006.

! •! Examination Committee Member, M. Ec. Programme, Murray Sondergard, "An 
Examination of the Efficient Markets Hypothesis for the Toronto Stock Exchange," 
Department of Economics, University of Calgary, 1992.

! •! Examination Committee Member, M.A. Programme, Denise Froese, "Auctioning Private 
Use of Public Land," Department of Economics, University of Calgary, 1993.

! •! Examination Committee Member, M.Ec. Programme, Merrill Whitney, " Economic 
Espionage as a Form of Strategic Trade Policy" Department of Economics, University of 
Calgary, 1994.

! •! Examination Committee Member, M.Ec. Programme, Robert Richardson, "North-South 
Disputes Over IPRs" Department of Economics, University of Calgary, 1994.

! •! Examination Committee Member, M. Ec. Programme, Eva Cudmore, "The Viability of 
New Entry into the Alberta Electrical Generation Industry," Department of Economics, 
University of Calgary, 1997.

! •! Examination Committee Member, M. A.. Programme, Geok (Suzy) Tan, Course Based 
M.A, Department of Economics, University of Calgary, 1997.
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! •! Examination Committee Member, M.A. Programme, Kris Aksomitis, "Strategic 
Behaviour in the Alberta Electricity Market," Department of Economics, University of 
Calgary, 2002.

! Current
! •! Supervisor, M.A. Programme, Susan Baker, Jecielle Alonso, and Michael Ata, 

Department of Economics, University of Calgary.

______________________________________
University Service

! •! University Research Grants Committee 1994/95
! •! Dean’s Academic Appointment Committee, Department of Mathematics and Statistics 2001
! •! ISEEE Tier II Chair in Energy and Climate Change Search Committee 2005/06
! •! Faculty of Social Sciences Academic Program Review Committee 2000/01
! •! Faculty of Social Sciences Executive Council 2002/03
! •! Department of Economics, Ad Hoc Outreach Committee 2001/02
! •! Curriculum Fellow, Department of Economics, 2001
! •! Department of Economics Representative on Van Horne Institute Sub-Committee on 

Centre for Regulatory Affairs 1997/98
! •! Department of Economics Advisory Committee 1997/98
! •! Department of Economics Undergraduate Curriculum Committee 1993/94, 1994/95, 

1996/97, 1997/98, 1999/00, 2000/01, 2001/02, 2010/11
! •! Department of Economics Honours Advisor 1992/93, 1993/94, 1994/95, 2006/07
! •! Department of Economics Hiring Committee 1990/91, 1991/92, 1994/95, 1998/99, 

1999/00, 2002/03, 2003/04, 2004/05, and 2005/06
! •! Department of Economics Computer Committee 1992/93, 1993/94, 1996/97, and 1997/98
! •! Department of Economics Ph.D. Ad Hoc Committee 1990/91 and 1992/93
! •! Department of Economics Ad Hoc Committee on the Status of Women 1991/92
! •! Department of Economics Striking Committee 1991/92
! •! Department of Economics Guest Lecturers Committee 1990/91 and 1991/92
! •! Department of Economics Graduate Curriculum Committee 1989/90
! •! Department of Economics Library Coordinator 2006/07
! •! Department of Economics Graduate Studies Committee 2007/08 and 2008/09
! •! Department of Economics Fund Raising Coordinator 2006/07, 2007/08, and 2008/09
! •! University of Calgary Appointment Appeals Committees 2008 
! •! Haskayne School of Business, Academic Appointment Review Committee 2007/08, 

2008/09
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! •! General Promotions Committee, University of Calgary 2008/2009, 2010/2011

______________________________________
Consulting Experience
President of Church Economic Consultants Ltd., for whom I have written consulting reports and 
provided advice on issues in regulatory and antitrust economics for Alberta Beef Producers, Apotex, 
Bayer CropScience, BC Ferries, the Canadian Association of Petroleum Producers, the Canadian 
Cattlemen’s Association, the Canadian Competition Bureau, The Coca-Cola Company, The 
Conference Board of Canada, Enbridge Pipelines, EPCOR, European Commission, Foothills 
Pipelines, Google Inc., James Richardson International Limited, Mackenzie Explorers Group, Maple 
Leaf Foods, Microcell, Nokia, Nova Gas Transmission, OECD Competition Division, Pacific Gas & 
Electric, Pan Alberta Gas, PanCanadian Petroleum, Peace Pipe Line, Perimeter Transportation, 
Rogers Communications, Superior Propane, TransAlta, TransCanada Pipelines, Williams Energy, 
and eight major motion picture film studios.

______________________________________
Other
! •! 3M National Coaching Certification Program Level 1 Softball January 2002
! •! 3M National Coaching Certification Program Coach Level Hockey November 2002
! •! 3M National Coaching Certification Program Level 1 Baseball September 2003
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